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Preface 
The presentations on which this book is based were originally given during a and 
Centre for Migration Law seminar, co-sponsored by the Jean Monnet Programme, on 
the Blue Card Directive (2009/50/EC of 25 May 2009, Directive on the conditions 
of entry and residence of third-country nationals for the purposes of highly qualified 
employment). 
This seminar took place in Nijmegen, at the Centre for Migration Law, Radboud 
University, on 16 November 2011. This was five months after the date Member 
States should have transposed the Directive in their national legislation.  
We decided to publish this book on the results of the seminar, thus enabling 
those who could not attend to benefit from the wealth of knowledge and information 
which was shared during the seminar. At the time of the seminar the transposition in 
some Member States was still pending. However, the authors managed to insert rele-
vant developments which took place in 2012, in their contributions to this book. 
We would like to thank all the participants in the seminar, and especially the 
speakers – Bjarney Friðriksdóttir, Tesseltje de Lange, Ryszard Cholewinski, Gisbert 
Brinkmann, Bernard Ryan, Sara Iglesias Sánchez, Marcel Reurs and Valeria Ilareva – 
for coming to speak and for giving their permission to publish their lectures in this 
book.  
 
The seminar and this publication would not have been possible without funding of 
the Jean Monnet Programme. 
 
Carolus Grütters and Tineke Strik 
Centre for Migration Law, Radboud University Nijmegen, The Netherlands 
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Introduction 
Tineke Strik & Carolus Grütters 
 
In October 2007, the European Commission published the proposal for a Blue Card 
Directive (COM (2007)637). The Commission’s president Barrosso referred to the 
EU’s future lack of labour and skills, the difficulty for third country workers to move 
between different Member States for work purposes, the conflicting admission pro-
cedures for the 27 different Member States, and the ‘rights gap’ between EU citizens 
and third country nationals. Despite this general wording, the proposal only targeted 
highly skilled workers. The name ‘Blue Card’, referring to the ‘European’ colour, is 
meant to signal this selected group of potential migrants that the card offers the 
European alternative to the US Green card. On 25 May 2009, the Directive on the 
Conditions of Entry and Residence of Third-country Nationals for the Purposes of 
Highly Qualified Employment (2009/50/EU, Blue Card Directive) was adopted.1 
Denmark, the UK and Ireland have not opted in. The proposal was presented along 
with another proposal, COM (2007)638, which included a simplified, single applica-
tion procedure to work and reside and a common set of rights for third-country 
workers legally residing in a Member State. This proposal has been adopted on 13 
December 2011 (Directive 2011/98/EU). 
The objective of the Blue Card Directive is, as recital 7 explains, to contribute to 
achieving the Lisbon Strategy goals and addressing labour shortages by making the 
Community more attractive to highly skilled workers from around the world and 
sustain its competitiveness and economic growth. To this end, the Directive sets out 
the conditions of entry and residence for highly skilled workers and their family 
members, both in the first Member State of residence and in the other Member 
States. It leaves the possibility for more advantageous national programs. 
 
The first section of the book goes into the central themes and problem issues of the 
Directive. It starts with an overview by Bjarney Friðriksdóttir on the actual negotia-
tions resulting in the adoption of the Directive. Friðriksdóttir focuses on a number of 
rights: (1) access to territory and protection from expulsion, (2) conditions for resi-
dence in other Member States, (3) right to equal treatment and (4) rights of family 
members. Tesseltje De Lange, subsequently, describes the Blue Card Directive in 
terms of trust and its ultimate goal. De Lange argues that the Blue Card Directive as 
it stands, will not be of much help in achieving the EU’s ambitions as a sufficient 
level of trust between Member States is absent. As such, it is one out of many exam-
ples where the ambitions of the European Commission are frustrated by the Member 
States. This first section closes with a contribution from the international perspective. 
Cholewinski examines the Directive in the context of the broader global debate on 
highly skilled migration taking place among policymakers and scholars as well as 
                                                        
1  OJ 2009, L 155/17. 
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experts in international organizations. The author in particular focuses on: (1) ethical 
recruitment to prevent ‘brain drain’; (2) the notion of ‘circular migration’; (3) the 
international cooperation, and (4) the question of ‘brain waste’. 
The second part of the book focuses on the transposition of the Blue Card Direc-
tive in five Member States: Germany, the United Kingdom, Spain, the Netherlands 
and Bulgaria. In chapter four, Gisbert Brinkmann describes how Germany used the 
transposition of the Directive not only to attract highly qualified, but also other quali-
fied third country nationals. By relaxing the admission conditions, for instance with a 
substantial lowering of the required annual income level, the Blue Card regime has 
become much more attractive than the regulation which already existed in Germany. 
Although the Blue Card will become Germany’s main instrument for highly qualified 
migrants, the author does not expect that it will attract significantly more third coun-
try nationals to the German labour market. In chapter five, Bernard Ryan makes clear 
that in many ways the British conditions for highly qualified migrants differ from the 
standards laid down in the Blue Card Directive. According to the author, these dero-
gations as well as the politically contentious nature of labour migration policy, make a 
future participation in the Directive by the UK rather unlikely. In chapter six, Sara 
Iglesias Sanchez shows that Spain has transposed the Blue Card Directive more 
swiftly than other EU Directives on migration, but in restrained manner, using the 
optional clauses to maintain restrictions. The author considers the fragile economic 
situation for Spanish highly qualified workers at the date of transposition as the main 
reason for this cautious policy. Spain used the transposition to match its receiving 
capacity with the labour market needs, rather than to increase the number of highly 
skilled migrants. In his contribution in chapter seven, Marcel Reurs observes that the 
Blue Card Directive has hardly any impact on the Dutch admission policy regarding 
highly skilled workers, as the standards of the Dutch system are more attractive than 
the Blue Card Directive. The applications for the Dutch permit still outnumber the 
applications for the Blue Card. Finally, Valeria Ilareva describes how Bulgaria is de-
veloping from being a country of origin to a country of immigration. She points at 
the performance of the national administration as a vital factor for a correct transpo-
sition of the Directive and for facilitating the immigration of highly skilled workers. 
In that regard, the Bulgarian administration shows a number of deficiencies, including 
the lack of access to state support. The relatively low salaries in Bulgaria might not 
attract the brightest skilled workers, but at the same time imply a lower admission 
threshold than in other Member States.  
   
This overview shows that the impact of the Directive on the national labour markets 
largely depends on the economic or political situation in a Member State. As during 
the negotiations the Member States managed to create a rather large margin of ma-
noeuvre in the Directive, they are now capable to adapt the standards of the Directive 
to their national needs. As a result, the level of harmonisation and the extent to which 
the Directive promotes the intra-EU mobility of highly qualified workers, will remain 
limited.  
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Part One 
Central Themes and Problem Issues 
 
 5 
1 Negotiations on the Blue Card Directive in the 
Working Party on Migration and Expulsion 
Bjarney Friðriksdóttir 
1.1 Introduction 
In this chapter the process of adopting Directive 2009/50/EC, on the conditions for 
entry and residence of third-country nationals for the purposes of highly qualified 
employment – the Blue Card Directive will be examined. The analysis will focus on 
four sets of rights: access to territory and protection from expulsion, conditions for 
residence in other Member States, the right to equal treatment and rights of family 
members. For these purposes the negotiations of the text of the Directive in the 
Working Party on Migration and Expulsion and the opinions of the European Par-
liament, the European Economic and Social Committee, the Committee on Em-
ployment and Social Affairs and the Committee of the Regions will be outlined and 
analysed.  
1.2 Background to the Adopted Directive 
The proposal for the directive was put forth in 2007 and adopted by the Council on 
May 25, 2009. In the proposal it is clearly established that the introduction of it is 
seen as a part of implementing the Lisbon Strategy of the European Union. The 
approach adopted by the Commission in setting forth a proposal for a directive par-
ticularly focusing on highly skilled migrants after the failure of introducing a proposal 
for a Single Permit Directive for all ‘types’ of labour migrants, received mixed re-
sponses from the different bodies of the European Union that commented on it. The 
European Economic and Social Committee in giving its opinion on the proposal 
reiterated its position that for ‘new admission legislation, an overall, horizontal legis-
lative framework is preferable to sectoral legislation’. It furthermore stated that the 
proposal for a Single Permit Directive ‘with a few changes, remains a good legislative 
proposal’. According to the Committee, in addition to it, ‘specific rules could be 
drawn up for sectoral issues and particular situations. If the Council of the European 
Union were to opt for a sectoral approach, geared only towards the admission of 
highly skilled migrants, it would not apply to much of migration, and would also be 
discriminatory. This option might be easier for the Council, but it does not respond 
to European needs.’1 The Committee of the Regions in its opinion on A Global Ap-
proach to Migration ‘welcomes initiatives advocating the promotion of legal channels 
for immigration into the EU, together with attempts to harmonise the various and 
                                                        
1  European Economic and Social Committee. Opinion of the European Economic and Social 
Committee on the Proposal for a Council Directive on the conditions of entry and residence of 
third-country nationals for the purpose of highly qualified employment. Brussels, 9 July 2008. 
Paragraph 1.7. 
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complex mechanisms for access to the Member State labour market.’2 The Commit-
tee takes a positive view on the sectoral approach in stating that it ‘believes that there 
is a need for measures such as the ‘Blue Card’ with the aim of making the EU more 
attractive to migration flows of qualified and highly qualified workers, meeting the 
needs of the European labour markets, and ensuring the implementation of the Lis-
bon Strategy’.3 The positive opinion of the European Parliament towards formulating 
EU labour law and attracting highly skilled migrants is evident in the following pas-
sage it proposes to add as a recital in the Preamble of the Directive: ‘In an increas-
ingly global labour market, the European Union should increase its attractiveness to 
workers, in particular highly qualified workers, from third countries. That objective 
can be more effectively achieved by granting privileges, e.g. particular derogations, 
and by making it possible to have easier access to relevant information.’4  
1.3 Access to Territory and Protection from Expulsion 
There are several provisions of the directive that address the conditions of access to 
territory and protection from expulsion. These include, Article 5 on conditions of 
admission, Article 13 on temporary employment and Article 18 on conditions for 
residence in other Member States.  
1.3.1 Conditions of Admission 
The criteria for admission to a Member State for the purpose of highly qualified em-
ployment are put forth in Article 5 which stipulates that an applicant must present a 
valid work contract or, as provided for in national law, a binding job offer for highly 
qualified employment, of at least one year in the Member State concerned. Further-
more, that the gross annual salary resulting from the monthly or annual salary speci-
fied in the work contract or binding job offer shall not be inferior to a relevant salary 
threshold defined and published for that purpose by the Member States, which shall 
be at least 1.5 times the average gross annual salary in the Member State concerned.  
During the reading of the proposal in the Working Party on Migration and Ex-
pulsion the salary level requirement, which was set at three times the minimum gross 
monthly wage in the proposal, was the most controversial issue. In the Preamble of 
the Directive it is stated with regards to the salary level that the ‘sole purpose of this 
salary threshold is to help to determine, taking into account a statistical observation 
published by the Commission (Eurostat) or by the Member States concerned, the 
scope of the EU Blue Card established by each Member State on the basis of com-
                                                        
2  Committee of the Regions (2008). Opinion of the Committee of the Regions on ‚A global 
approach to migration: Developing a European policy on labour immigration in conjunction 
with relations with third countries‘. Doc. CONDT-IV-014, 19. June 2008. Paragraph 51.  
3  See note 2, Paragraph 52.  
4  European Parliament. Legislative resolution on the proposal for a Council Directive on the 
conditions of entry and residence of third-country nationals for the purpose of highly qualified 
employment. Brussels, 20 November, 2008. Amendment 3.  
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mon rules.’5 During the first reading various Member States made suggestions for 
changes in the salary level, both that it should be higher and lower than three times 
the average gross annual salary, and several of the suggestions made references to the 
differences between Member States with regards to whether minimum wages are set 
by national law or not. In response to the comments of the Member States, the Cion 
‘underlined that this provision is a compromise resulting from extensive debates with 
the Member States in the framework of the preparatory works, where a relative salary 
threshold was considered to be the minimum criterion necessary for admission by the 
vast majority of Member States’. Additionally, it reaffirmed its position that ‘a salary-
based approach needs to be used, the level of which should be sufficiently high. In 
this context, it drew attention to the fact that, under this proposal, Member States 
remain free to set the national threshold at a higher level (but not at a lower one)’.6 
During the second reading of the proposal several Member States maintained their 
reservation to paragraph 2 and suggestions were put forth to delete the reference to 
‘three times the minimum gross monthly wage,’ to change the level to ‘twice the av-
erage gross monthly salary’, and to set it at ‘1.35 of the average gross monthly salary’.7 
In a note from the Presidency to the Working Party for the third reading of the pro-
posal a compromise suggestion was made regarding the salary level and it is put at ‘at 
least 1.5 times the average gross monthly wage.’8 During the third reading thirteen 
Member States maintained reservations on paragraph 2 and suggestions were made 
both to reduce it and increase it. The provision however remained unchanged from 
the compromise suggestion by the Presidency and the salary level is set at 1.5 in the 
adopted proposal.  
The Committee on Employment and Social Affairs did not agree on setting the 
salary level at three times the minimum gross monthly wage and proposed an 
amendment to article 5.2 subparagraph 1, that suggested that ‘in addition to the con-
ditions stipulated in paragraph 1, the gross monthly salary specified in the work con-
tract or binding job offer must not be inferior to a national salary threshold defined 
and published for the purpose by the Member States which shall be at least 1,7 times 
the average gross monthly wage’.9 The European Parliament in its legislative resolution 
on the proposal also put forth the same amendment to article 5, paragraph 2, that the 
‘gross monthly wage’ shall be ‘at least 1.7 times the gross monthly or annual average 
wages in the Member State concerned and shall not be inferior to the wages which 
                                                        
5  Council of the European Union. Council Directive 2009/50/EC of 25 May 2009 on the condi-
tions of entry and residence of third-country nationals for the purpose of highly qualified em-
ployment. Recital 11. 
6  Council of the European Union. Outcome of Proceedings Working Party on Migration and 
Expulsion. Doc. 8249/08 MIGR 26 SOC 203. Brussels, 8. May 2008, p. 13.  
7  Council of the European Union. Outcome of Proceedings Working Party on Migration and 
Expulsion. Doc. 9666/08 MIGR 37 SOC 296. Brussels, 19. June 2008, p. 10. 
8  Council of the European Union. Note of the incoming Presidency to the Working Party on 
Migration and Expulsion. Doc. 10398/08 MIGR 42 SOC 349, Brussels 18. June 2008, p. 6.  
9  European Parliament. Report of the Committee on Civil Liberties, Justice and Home Affairs on 
the proposal for a Council Directive on the conditions of entry and residence of third-country 
nationals for the purpose of highly qualified employment. Brussels, 11 November, 2008, p. 49. 
BJARNEY FRIÐRIKSDÓTTIR 
8 
apply or would apply to a comparable worker in the host country’.10 In the opinion 
of the European Economic and Social Committee (EESC), ‘salary is not an appropri-
ate criterion for consideration as a highly qualified worker’.11 The Committee believes 
that the ‘concept of “highly qualified” should be linked to higher education certifi-
cates and qualifications or equivalent vocational skills rather than the salary that the 
worker is to receive’.12 Furthermore, it is the opinion of the Committee that ‘making 
salary one of the requirements for access to the EU Blue Card will make it hard to 
achieve a common policy in the EU. The major differences in national minimum 
wage levels that currently exist between the Member States hinder harmonisation.’13  
1.3.2 Temporary Unemployment 
The status and rights of a Blue Card holder in the case of temporary unemployment 
are addressed in Article 13 of the Directive which provides that unemployment in 
itself shall not constitute a reason for withdrawing an EU Blue Card, unless the pe-
riod of unemployment exceeds three consecutive months, or it occurs more than 
once during the period of validity of an EU Blue Card.  
This provision, which was Article 14 of the proposal, was discussed in the Work-
ing Party on Migration and Expulsion in particular with relation to whether it would 
create rights for the Blue Card holder or was put forth as a mechanism of control. An 
example of a suggestion made for changes in the provision during the first reading, 
was from the Netherlands to add to the text as a reason for revoking the Blue Card a 
reference to whether ‘during the period of unemployment an appeal is made to the 
social assistance system of the host Member State’.14 Austria suggested adding a new 
paragraph to Article 14, which would read as follows: ‘The holder of the EU Blue 
Card shall notify any unemployment to the competent authorities of the Member 
State of residence, according to national procedures.’15 During the second reading, 
several Member States maintained reservations on paragraph 1 of the Article and 
many felt that the issue needed to be clarified, ‘in particular with respect to the issue 
of whether multiple periods of unemployment would be allowed’. According to the 
Netherlands and Slovenia, the provision should ‘exclude such a possibility’ and Bel-
gium ‘felt that a period of unemployment should be allowed of 3 months in two 
years’.16 In a compromise suggestion made by the Presidency to the Working Party, 
an addition is made to paragraph 1 of the article that reads ‘or it occurs more than 
                                                        
10  European Parliament. Legislative resolution on the proposal for a Council Directive on the 
conditions of entry and residence of third-country nationals for the purpose of highly qualified 
employment. Brussels, 20 November, 2008. Amendment 29.  
11  European Economic and Social Committee. Opinion of the European Economic and Social 
Committee on the Proposal for a Council Directive on the conditions of entry and residence of 
third-country nationals for the purpose of highly qualified employment. Brussels, 9 July 2008. 
Paragraph 4.1. 
12  See note 11, Paragraph 4.2. 
13  See note 11, Paragraph 4.3.  
14  Council of the European Union. Outcome of Proceedings Working Party on Migration and 
Expulsion. Doc. 8249/08 MIGR 26 SOC 203. Brussels, 8 May 2008, p. 26.  
15  See note 14, p. 27.  
16  Council of the European Union. Outcome of Proceedings Working Party on Migration and 
Expulsion. Doc. 9666/08 MIGR 37 SOC 296. Brussels, 19 June 2008, p. 20.  
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once during the period of validity of an EU Blue Card’.17 During the third reading of 
the proposal Sweden which preferred not ‘to set restriction to periods of unemploy-
ment’, suggested reverting to the previous text of the paragraph. The Netherlands 
suggested including at the end of paragraph 1 a clause ‘such as and/or during the 
period of unemployment an appeal is made to the social assistance system of the host 
Member State or unless the holder of an EU Blue Card applies for social assis-
tance.’18 That suggestion did not find its way into the directive and the provision 
remained as the compromised text suggested by the Presidency.  
The European Economic and Social Committee made a comment on the provi-
sion that ‘under the proposed directive, an individual who is unemployed for three 
consecutive months would not be able to renew the EU Blue Card. However, this 
three-month limit does not match the five months set down in the European Con-
vention on the legal status of migrant workers (Article 9.4).’19 Following upon that 
the EESC made a suggestion for change in the provision ‘that a period of unem-
ployment of six months be considered, in order to comply with international agree-
ments and make it easier for workers to find new employment. This period is particu-
larly necessary when the worker is attending a training course in order to obtain a 
new job’.20 The Committee on Employment and Social Affairs in its opinion on Arti-
cle 14 of the proposal proposed an amendment to paragraph 1, that ‘unemployment 
in itself shall not constitute a reason for withdrawing or failing to renew an EU Blue Card, 
unless the period of unemployment exceeds six consecutive months’.21 The Committee 
also proposed a new addition to the article as 1a which reads as follows: ‘The EU 
Blue card holder shall have the right to remain on the territory for as long as he is 
engaged in training activities aimed at further increasing his/her professional skills or 
professional requalification.’22 The European Parliament made the same proposal for 
amendments.23 Furthermore it proposed a change in article 14, paragraph 2 of the 
proposal which reads: ‘During periods mentioned in paragraphs 1 and 1a, the holder of the 
EU Blue Card shall be allowed to seek and take up highly qualified employment under 
                                                        
17  Council of the European Union. Note of the incoming Presidency to the Working Party on 
Migration and Expulsion. Doc. 10398/08 MIGR 42 SOC 349, Brussels 18. June 2008, p. 13.  
18  Council of the European Union. Outcome of Proceedings Working Party on Migration and 
Expulsion. Doc. 11512/08 MIGR 52 SOC 408. Brussels, 24. July 2008, p. 18.  
19  European Economic and Social Committee. Opinion of the European Economic and Social 
Committee on the Proposal for a Council Directive on the conditions of entry and residence of 
third-country nationals for the purpose of highly qualified employment. Brussels, 9 July 2008. 
Paragraph 4.8. 
20  See note 19, paragraph 4.9. 
21  European Parliament. Report of the Committee on Civil Liberties, Justice and Home Affairs on 
the proposal for a Council Directive on the conditions of entry and residence of third-country 
nationals for the purpose of highly qualified employment. Brussels, 11 November, 2008, p. 54.  
22  See note 21.  
23  European Parliament. Legislative resolution on the proposal for a Council Directive on the 
conditions of entry and residence of third-country nationals for the purpose of highly qualified 
employment. Brussels, 20 November, 2008. Amendment 44 and 45.  
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the conditions set out in Article 13(1) or (2) whichever is applicable.’24 The key 
change suggested here is the reference to ‘highly qualified’ employment, this amend-
ment was supported by the European Parliament in its legislative resolution on the 
directive25 it was however not taken up in the Working Party.  
1.3.3 Conditions for Residence in Other Member States  
Article 18 of the directive puts forth the conditions for a Blue Card holder to move 
to another Member State, it provides that an EU Blue Card holder and his family 
members may after eighteen months of legal residence in the first Member State 
move to a Member State other than the first Member State for the purpose of highly 
qualified employment.  
In the proposal for the directive the time period for legal residency of a Blue Card 
holder in the first Member State was proposed to be two years. During the first read-
ing of the proposal in the Working Party on Migration and Expulsion, the discussion 
focused primarily on the length of time required for residence in the first Member 
State. During the negotiations, Sweden suggested ‘reducing the deadline to one year’. 
The Netherlands, which noted that the objective of this provision is to hinder as little 
as possible the internal mobility of a Blue Card holder, did not support the require-
ment of a period of two years of legal residence. In its view, ‘if the non compliance of 
the condition of two years of legal residence constitutes a reason for the withdrawal 
of the residence permit, this should be expressly stated in Article 9’. The Cion how-
ever, ‘which pointed out that this deadline is intended to avoid abuse, preferred to 
stick to a time period of two years’.26 During the second and third readings in the 
Working Party several states maintained their reservations to paragraph 1 of the pro-
vision, the Netherlands ‘did not support the two year deadline’ and Spain ‘suggested 
replacing the two year deadline with a time-period of one year’.27 Belgium and the 
Netherlands ‘were in favour of not setting a deadline of two years, in order to favour 
and promote intra-Community mobility’.28 In a note from the Presidency to the 
Working Party a compromise suggestion was put forth that the time period be re-
duced to eighteen months, followed by a statement that the ‘main objective of this 
new deadline is to make mobility possible in practice once this period comes to an 
end.29 This compromise was accepted and the time limit in the Directive is now 
eighteen months.  
                                                        
24  European Parliament. Report of the Committee on Civil Liberties, Justice and Home Affairs on 
the proposal for a Council Directive on the conditions of entry and residence of third-country 
nationals for the purpose of highly qualified employment. Brussels, 11 November, 2008, p. 54. 
25  European Parliament. Legislative resolution on the proposal for a Council Directive on the 
conditions of entry and residence of third-country nationals for the purpose of highly qualified 
employment. Brussels, 20 November, 2008. Amendment 46. 
26  Council of the European Union. Outcome of Proceedings Working Party on Migration and 
Expulsion. Doc. 8249/08 MIGR 26 SOC 203. Brussels, 8. May 2008, p. 38.  
27  Council of the European Union. Outcome of Proceedings Working Party on Migration and 
Expulsion. Doc. 9666/08 MIGR 37 SOC 296. Brussels, 19. June 2008, p. 27.  
28  Council of the European Union. Outcome of Proceedings Working Party on Migration and 
Expulsion. Doc. 11512/08 MIGR 52 SOC 408. Brussels, 24. July 2008, p. 25.  
29  Council of the European Union. Note of the incoming Presidency to the Working Party on 
Migration and Expulsion. Doc. 12050/08 MIGR 59 SOC 440, Brussels 22. July 2008, p. 20.  
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The European Economic and Social Committee raised concerns about the direc-
tive setting a time limit for Blue Card holders to exercise mobility within the EU, 
stating that there are ‘some aspects of the proposal whose compatibility with Member 
States’ international legal obligations is debatable. For instance, the requirement that 
the professional mobility of EU Blue Card holders be restricted during the first two 
years of legal residence does not comply with the provisions of the European Con-
vention on the legal status of migrant workers (1977), Article 8 of which establishes a 
maximum period of one year.’30 The Committee of the Regions also commented on 
this restriction of mobility and stated that it ‘is concerned that the mobility for em-
ployment purposes of highly qualified workers may be affected by the requirement to 
live in the first Member State for at least two years, and urges the Commission to 
seek alternative formulas to ensure labour mobility and to meet the needs of that 
national labour markets.’31  
1.4 Equal Treatment, including Social Security 
The rights of Blue Card holders to equal treatment with nationals of the Member 
State they are residing in is put forth in Article 14 of the Directive. The article ad-
dresses several types of rights such as regarding working conditions, including pay 
and dismissal, health and safety, right to freedom of association, education and voca-
tional training and access to social security. The changes made to this article on equal 
treatment, which was Article 15 of the proposal are characterized by the precaution 
evident in the readings of the proposal in the Working Party on Migration and Ex-
pulsion. During the first reading, nine Member States entered reservations or scrutiny 
reservations on Article 15, and the Netherlands suggested introducing a new para-
graph at the end of the article, along the following lines: ‘The exercise of the right to 
equal treatment cannot lead to an extension of the right of residence for the holder of 
a EU Blue Card’.32 This suggestion was taken up by the Presidency and in its note to 
the Working Party it offered the compromise on this suggestion that the clause will 
be inserted in the Preamble as a recital.33  
Based on the comments made on this article in the readings in the Working Party, 
two issues in particular seem to have been controversial, those are access to study 
grants and access to social security. In the proposal, paragraph 1(e) of Article 15 
stated that Blue Card holders should enjoy equal treatment as regards ‘education and 
                                                        
30  European Economic and Social Committee. Opinion of the European Economic and Social 
Committee on the Proposal for a Council Directive on the conditions of entry and residence of 
third-country nationals for the purpose of highly qualified employment. Brussels, 9 July 2008. 
Paragraph 4.7.  
31  Committee of the Regions (2008). Opinion of the Committee of the Regions on ‚A global 
approach to migration: Developing a European policy on labour immigration in conjunction 
with relations with third countries‘. Doc. CONST-IV-014, 19. June 2008. Paragraph 57.  
32  Council of the European Union. Outcome of Proceedings Working Party on Migration and 
Expulsion. Doc. 8249/08 MIGR 26 SOC 203. Brussels, 8. May 2008, p. 27.  
33  Council of the European Union. Note from the Presidency to the Working Party on Migration 
and Expulsion. Doc. 8875/08 MIGR 35 SOC 248, Brussels 29. April 2008, p. 15.  
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vocational training, including study grants in accordance with national law’. Germany 
entered a scrutiny reservation to this provision and referred to that ‘Member States 
should be allowed to limit access to education, vocational training and study grants in 
accordance with national law.’ In relation to this, Hungary suggested inserting in the 
Preamble of the proposal an explanatory recital similar to recital 15 of the long-term 
resident Directive, that reads: ‘The notion of study grants in the field of vocational 
training does not cover measures which are financed under social assistance schemes. 
Moreover, access to study grants may be dependent on the fact that the person who 
applies for such grants fulfils, on his/her own, the conditions for acquiring long-term 
resident status. As regards the issuing of study grants, Member States may take into 
account the fact that Union citizens may benefit from this same advantage in the 
country of origin.’34 This suggestion by Hungary was taken up by the Presidency and 
put forth in its note to the Working Party with the change that the reference to ‘ac-
quiring long-term resident status’ was replaced with reference to ‘granting of EU Blue 
Card’.35  
As regards paragraph 1(e) on social security, the proposal provided the following 
wording: ‘branches of social security as defined in Council Regulation (EEC) No 
1408/71 of 14 June 1971 on the application of social security schemes to employed 
persons, to self-employed persons and to members of their families moving within 
the Community. Council Regulation (EC) No 859/2003 of 14 May 2003 which ex-
tends the provisions of Regulation (EEC) No 1408/71 and Regulation (EEC) No 
574/72 to nationals of third countries who are not already covered by these provi-
sions solely on the ground of their nationality shall apply accordingly.’ In the discus-
sion of this provision several suggestions for changes were put forward for example 
to list ‘all the benefits to which a Blue Card holder may be eligible, rather than mak-
ing a reference to Regulation 1408/71 and deleting the second sentence of point e).’ 
Several suggestions for changes in the wording were made and the suggestion by 
Ireland, which felt ‘that this provision could be open to challenges’ suggested that it 
be formulated in the following way: ‘Provisions in national legislation regarding the 
branches of social security as listed in Article 4 Council Regulation (EC) 1408/71 of 
14 June 1971.’36 This suggestion was taken up by the Presidency in its note to the 
Working Party and the final version of the provision reads as put forth in the note 
from the Presidency from June 22, 2008, that is ‘provisions in national legislations 
regarding the branches of social security as defined in Council Regulation (EEC) No 
1408/71 of 14 June 1971 on the application of social security schemes to employed 
persons, to self-employed persons and to members of their families moving within 
the Community, as well as in Regulation (EEC) No 859/2003 of 14 May 2003’.37 
During the fourth reading in the Working Party, two Member States still maintained a 
                                                        
34  Council of the European Union. Outcome of Proceedings Working Party on Migration and 
Expulsion. Doc. 8249/08 MIGR 26 SOC 203. Brussels, 8. May 2008, p. 28.  
35  Council of the European Union. Note from the Presidency to the Working Party on Migration 
and Expulsion. Doc. 8875/08 MIGR 35 SOC 248, Brussels 29. April 2008, p. 15. 
36  Council of the European Union. Outcome of Proceedings Working Party on Migration and 
Expulsion. Doc. 8249/08 MIGR 26 SOC 203. Brussels, 8. May 2008, p. 29.  
37  Council of the European Union. Note of the incoming Presidency to the Working Party on 
Migration and Expulsion. Doc. 12050/08 MIGR 59 SOC 440, Brussels 22. July 2008, p. 16.  
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reservation to point (e) and it was agreed to ‘insert the following clause in the Pream-
ble as a recital: This Directive should not confer more rights than those already pro-
vided in existing Community legislation in the field of social security for third-
country nationals, who have cross-border elements between Member States.’38  
1.5 Rights of Family Members of Blue Card Holders  
The rights of family members to join a Blue Card holder in the territory of a Member 
State are put forth in Article 15 of the Directive, Article 16 of the Proposal. Directive 
2003/08/EC on the right to family reunification is used as a framework to formulate 
the rights of family members of Blue Card holders and it is stipulated that it shall 
apply with derogations such as that family reunification shall not be made dependent 
on the requirement of the EU Blue Card holder having reasonable prospects of ob-
taining the right to permanent residence and having a minimum period of residence. 
Furthermore, that the integration conditions and measures may only be applied after 
the persons concerned have been granted family reunification, residence permits for 
family members shall be granted, where the conditions for family reunification are 
fulfilled, at the latest within six months from the date on which the application was 
lodged and Member States shall not apply any time limit in respect of access to the 
labour market.  
During the first reading of the proposal several Member States entered reserva-
tions to this article, Germany, Austria, France and Greece thought ‘the question of 
the facilitations to be granted to the family members of Blue Card holders should be 
more appropriately addressed once the issue of the scope of the proposal has been 
further considered’.39 The most controversial provisions of the article were those 
addressing the granting of residence permits and access to labour market to family 
members. In reply to the remarks from the delegations regarding the comments on 
the time period of six months for granting of residence permits to family members, 
the Cion ‘noted that the choice of setting a short deadline from the lodging of the 
application to the residence permit being issued for family members is a political one, 
based on the intention to attract highly skilled third-country nationals’.40 The time 
limit remains unchanged from the proposal to the adopted directive. With regards to 
access to the labour market, several delegations‚queried the interpretation of this 
provision‘ during the first reading in the Working Party, which they maintained could 
lead to ‘granting a more favourable access to the labour market to family members 
vis-à-vis Blue Card holders’. In this context, the Netherlands pointed out that, if the 
intention of the provision is that family members should be granted access to the 
labour market without any waiting period, this should be stated more clearly’ and for 
this reason ‘suggested deleting the words of 12 months’.41 This suggestion was taken up 
                                                        
38  Council of the European Union. Outcome of Proceedings Working Party on Migration and 
Expulsion. Doc. 12320/08 MIGR 63 SOC 456. Brussels, 1. August 2008, p. 17.  
39  Council of the European Union. Outcome of Proceedings Working Party on Migration and 
Expulsion. Doc. 8249/08 MIGR 26 SOC 203. Brussels, 8. May 2008, p. 32.  
40  See note 39. 
41  See note 39, p. 33.  
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by the Presidency and in a note to the Working Party the wording of the article had 
been changed to ‘by way of derogation from Article 14(2) second sentence of Direc-
tive 2003/86/EC and in respect to access to the labour market, Member States shall 
not apply any time limit.’42 Austria maintained a reservation to article 16 throughout 
the readings. 
The Committee of the Regions in its opinion on the proposal for the directive 
expressed ‘a positive view of the entry conditions regarding members of the families 
of highly qualified workers,’ stating that ‘this can be a decisive element in recruiting 
highly qualified personnel, as illustrated by the experience of other countries such as 
Australia, Canada and the United States.’43 The European Economic and Social 
Committee (EESC) raised two main concerns in its opinion on the proposed direc-
tive, the first one was that it ‘does not establish the right to work for family members 
of Blue Card holders who move to another Member State.’44 Secondly, that third-
country nationals who have acquired long term residence status ‘will have a less fa-
vourable legal status than highly qualified migrant workers’. That thereby, the ‘crite-
rion of stable, permanent residence will become a secondary factor when it comes to 
establishing legal certainty and integration in the EU’. In this context, the EESC 
reiterated that it has proposed ‘in a recent opinion that the provisions of Directive 
2003/109 should be made more flexible for all long-term residents’.45  
1.6 Concluding Remarks 
The negotiations on the Blue Card Directive took place before the entry into force of 
the Lisbon Treaty where the co-decision legislative procedure on legal migration was 
introduced. In spite of the fact that several bodies, in particular the European Parlia-
ment, the European Economic and Social Committee and the Committee on Em-
ployment and Social Affairs gave thorough comments and suggestions for changes in 
the proposal for the Directive. There is no record of these comments being discussed 
by the Working Party. The absence of dialogue between the different bodies that 
were considering the text of the proposal leads to the conclusion that no regard was 
paid to the opinions and suggestions of the bodies outside of the Working Party that 
were however invited to give their opinion. This is of particular concern with regards 
the compatibility of the directive with international and regional conventions that the 
Member States are bound by. These were highlighted for example by the European 
Economic and Social Committee. None of the Member States brought up their obli-
gations under the European Convention on the Legal Status of Migrant Workers in 
                                                        
42  Council of the European Union. Note from the Presidency to the Working Party on Migration 
and Expulsion. Doc. 8875/08 MIGR 35 SOC 248, Brussels 29. April 2008, p. 17.  
43  Committee of the Regions (2008). Opinion of the Committee of the Regions on ‚A global 
approach to migration: Developing a European policy on labour immigration in conjunction 
with relations with third countries‘. Doc. CONST-IV-014, 19. June 2008. Paragraph 58.  
44  European Economic and Social Committee. Opinion of the European Economic and Social 
Committee on the Proposal for a Council Directive on the conditions of entry and residence of 
third-country nationals for the purpose of highly qualified employment. Brussels, 9 July 2008. 
Paragraph 4.6.2.  
45  See note 44, paragraph 4.6.3.  
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the negotiations of the directive, and the other bodies involved in commenting on 
the proposal paid no regard to these obligations. 
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2 The EU Blue Card Directive: A Low Level of Trust in 
EU Labour Migration Regulation  
Tesseltje de Lange 
2.1 Introduction 
According to the European Commission legal instruments such as the Blue Card 
Directive have ‘a central role to play in ensuring the EU’s long-term competitiveness 
and ultimately the future of its social model’.1 In its 2020 strategy document, the 
European Commission writes that the EU needs migrant labour ‘given both the seri-
ousness of the skills mismatch in European labour markets as well as irreversible 
demographic developments’.2 The EC notes the positive effects of previous migra-
tion into the EU: ‘The contribution of immigrants to the EU economies has been 
substantial. In the period 2000-2005, third country immigrants to the EU accounted 
for more than a quarter of the overall rise in employment and for 21% of the average 
GDP growth in the EU-15. This growing migrant labour share consisted of both 
highly qualified jobs in the expanding sectors of the economy but also of many jobs 
requiring a mix of lower skills. Therefore, effectively managing migration and pro-
moting the effective participation and inclusion in employment and in our societies 
of the important numbers of immigrants already living legally in the EU are key to 
achieving the employment objectives set in the Europe 2020 Strategy.’3 Apart from 
admitting new labour migrants into the EU, more lenient rules for mobility of the 
Third-Country Nationals (TCNs) already employed in the EU is central to this strat-
egy. Symmetry between the free movement of workers within the EU and the admis-
sion and integration of TCNs was already at a core objective of the 1999 Tampere 
Program. I will argue that the Blue Card Directive 2009/52/EC as it stands, will not 
be of much help in achieving the EU’s ambitions because the Directive proves that 
there is a very low level of trust between Member States. As such, it is one out of 
many examples where the ambitions of the European Commission are frustrated by 
the Member States. Nevertheless, on a positive note, the Blue Card Directive does 
give one example of trust amongst the EU Member States where there is the need for 
mutual recognition of the admission decision of a Blue Card Holder (BCH).4 Indeed, 
the recognition of residency rights as a BCH granted in a first Member State when 
counting the relevant years for obtaining the status of long term resident under Di-
                                                        
1  3rd Annual Report on Immigration and Asylum (2011) and Commission Staff working docu-
ment of 30 May 2012 SWD (2012) 139. Also: The Global Approach to Migration and Mobility 
of 18 November 2011 COM (2011) 743. 
2  Reference is made to Eurostat, Statistics in Focus, 72/2008 ‘Ageing characterizes the demo-
graphic perspectives of the European societies’. 
3  3rd Annual Report on Immigration and Asylum (2011), COM (2012) 250 final. 
4  H. Battjes, E. Brouwer, P. de Morree & J. Ouwerkerk, The Principle of Mutual Trust in European 
Asylum, Migration and Criminal Law. Reconciling Trust and Fundamental Rights, Meijers Committee, 
Utrecht: Forum 2011. 
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rective 2003/109. This is one of the legal instruments in the EU Blue Card Directive 
that be will analyzed here. But the other instruments that will be discussed, those 
regarding first admission and the conditions for mobility between the first and sec-
ond Member State, show little or no sign of mutual trust or mutual recognition of 
legal decisions made elsewhere in the EU. Apart from the fact that these instruments 
have little to do with mutual trust between Member States, they also show little proof 
of trust in EU businesses selecting the brains the EU labour market needs. Before the 
three specific instruments in the Blue Card Directive are discussed, I will elaborate on 
the levels of trust the European Commission strives for and present a more success-
ful labour migration governance model in use for quite some time already: the Scien-
tist Directive 2005/71. 
2.2 The Concept of ‘Trust’ in EU Labour Migration Governance  
I recognize three dimensions of trust relevant to the issue at hand. The first dimen-
sion regards the mutual trust between the Member States when recognizing each 
other’s decisions on granting BCHs entry onto the EU labour market. The second 
dimension is concerned with the level of mutual trust between the EU Member 
States and the countries of origin while the third dimension considers the amount of 
trust legal instruments require the Member States to place in businesses for selecting 
the wanted migrant workers. 
2.2.1 Mutual Trust between Member States  
The general principle of mutual recognition in EU law is relevant in many fields of 
law, for instance when it concerns the mutual recognition of judicial decisions and 
more specifically in migration law when recognizing a Schengen visa granted or the 
qualification as a refugee by another Member State. The recognition of the other 
Member State’s legal decision is in the end based on trust: trusting the other to have 
taken a right decision. This is the dimension of trust that the Blue Card Directive is 
lacking when it comes to EU mobility during the first five years of residence of the 
BCH, but it is present to some extent once the migrant wants to apply for a status as 
long term resident; these issues will be discussed in the third section of this chapter.  
2.2.2 Mutual Trust between the EU and Countries of Origin 
The second dimension of trust present in the European Commissions’ communica-
tions is part of the relationship between the EU, EU Member States and third coun-
tries, the so called ‘sending’ states or counties of origin of migrants. In the EU’s 
Global Approach to Mobility and Migration attention is paid to geographical priori-
ties and the reality of migration from certain countries. The European Commission 
stresses the need for building on relationships of mutual trust with the sending coun-
tries: ‘The first priority should be the EU neighbourhood, notably the Southern 
Mediterranean (Morocco, Algeria, Tunisia, Libya and Egypt) and the Eastern Part-
nership (Ukraine, Belarus, Moldova, Georgia, Armenia and Azerbaijan) where the 
migration and mobility dimensions are closely interwoven with the broader political, 
economic, social and security cooperation, with dialogues taking place both in the 
regional context and at bilateral level. The aim should be to systematically move to-
wards strong, close partnerships that build on mutual trust and shared interests, paving 
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the way for further regional integration.’5 This second dimension of trust isn’t explic-
itly present in the Blue Card Directive. Some authors have argued that the Directive 
is oblivious to the interests of the EU’s development agenda and the sending coun-
tries’ interests.6 By mentioning of ethical recruitment in preamble (22) and article 3(3) 
of the Directive in the light of the development of brain drain into brain gain for the 
countries of origins can possibly be labeled as an example of this dimension of mu-
tual trust, albeit only presenting one side of the coin of mutual trust and more than 
weak in terms of legal enforceability. Research on the impact of the Blue Card policy 
on economic growth in African sending countries qualifies the Directive as bleak 
rather than blue; not a promising qualification for the development of mutual trust 
between the EU and sending states.7 
2.2.3 Mutual trust between the Member State and Private Actors 
The third and final dimension of trust that I distinguish is the trust the EU Member 
State places in future employers of migrant workers. Elsewhere I’ve labeled this di-
mension of trust as the level of privatization of the selection of migrant workers, or 
permissive state action.8 To a limited extent such trust was present in the proposal 
for a Directive on the conditions of entry and residence of TCNs for the purpose of 
paid employment and self-employed economic activities, presented by the EC on 11 
July 2001.9 The proposal for this general Directive on labour migration was with-
drawn in early 2006 after the Member States could not reach an agreement on it.10 
However, with the proposed Directive the EC had the intent to introduce an instru-
ment that can be seen to express a high level of trust in employers. The proposed 
article 6 (5) of this general Directive on labour migration allowed for Member States 
to adopt national provisions according to which the fulfilment of the economic needs 
test would be deemed to be fulfilled for a specific TCN, if a defined amount of 
money has been paid by the future employer of that person to the competent au-
thorities.11 The money received from the employer must be spent for measures pro-
moting the integration of TCN or for vocational training purposes. The reasoning 
                                                        
5  COM (2011) 743 final (The Global Approach to Migration and Mobility). 
6  Martin Asensio, C. ‘Die “Blue Card”-Richtlinie – eine Massnahme der politischen Inkohärenz 
der EU im Interesse der Erreichung ihrer Ziele im Tahmen der EU-Entwicklungspolitik’, ZAR 
2010, 175; Gümüs, Y.K. ‘EU Blue Card Scheme: The Right Step in the Right Direction?’, 
EJML 2010, p. 435-453. 
7  Kancs, D. & Ciaian, P., ‘The Impact of the EU Bleu Card Policy on economic growth in the 
African sending countries, South African Journal of Economics 2010 (3), p. 225-247. 
8  Elsewhere I’ve labelled the latter level of trust as the level of privatization of the selection of 
migrant workers, or permissive state action. There I’ve used the terminology permissive state 
action in contrast with coercive state action, the latter being used to privatize the control over 
illegal migration, ‘The privatization of control over labour migration in the Netherlands: in 
whose interest?’, European Journal of Migration and Law 2011-2, p. 185-200. 
9  Com (2001) 386. In general this proposal is briefly discussed in C. Barnard, ‘The substantive 
Law of the EU. The Four Freedoms’, Oxford University Press 2010, p. 543-544. Also: E. Guild 
& H. Staples 2003, p. 221 ff.; T. de Lange, Staat, markt en migrant. De regulering van arbeidsmigratie 
naar Nederland 1945-2007, Den Haag: BJU 2007, p. 253-257. 
10  OJ C-64, 2006, p. 8. 
11  The provision laid down in article 6 par. 5 is discussed in Com (2001) 386, p. 12. 
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behind this alternative for the economic needs test is the idea that the willingness of 
an employer to pay an extra premium for recruiting a TCN can be taken as implicit 
proof that there is a shortage at the EU labour market. The level of the contribution 
would need to be established at national level and could be expressed as a fixed 
amount of money or a flexible amount of money (multiple of monthly/annual in-
come of the recruited person or other factor). According to the proposal, the main 
argument in favour of adopting this option of an ‘employers contribution’ is the idea 
of ‘competing for successful models’, which implies having different regimes applied 
and tested by Member States under the regime of the Directive and having the out-
come and the experiences of Member States discussed and evaluated within the open 
coordination mechanism on migration policy. If such an instrument had been intro-
duced, it would mean the authorities would have to trust the judgment of the em-
ployer on who is needed on the European labour market. Although for instance the 
Netherlands has successfully implemented such a system for the admission of highly 
skilled labour migrants, the EU Member States weren’t ready for it.12 
At the time, the Member States did however reach agreement on one specific la-
bour migration Directive, the one on the migration into the EU of TCN scientific 
researchers (Directive 2005/71/EC).13 In this Directive, the academic institutions 
hosting researchers from abroad have been given a central role in the admission pro-
cedure and by doing so, the migration model incorporated in this Directive can be 
labelled as a model of trust between the state and private actors. Directive 2005/71 
requires research institutions to be approved as host institutions prior to filing an 
application for the migration of a TCN (article 5). Once approved by the Member 
State the research institutions’ applications may be dealt with in accelerated entry 
procedures (article 15) and no economic needs test is applied; the fact that the re-
search institution wants to host the TCN proves he or she is needed in the EU. In 
return, the research institution has some ‘control’ obligations: within two months of 
the date of expiry of the hosting agreement, the institution must inform the relevant 
government agency that the work has been carried out. If the institution fails to 
comply with this requirement, the approval as research institution can be withdrawn, 
resulting in the research institution being excluded from the accelerated procedures. 
The Member States are to entrust the research institutions with migration control 
tasks in return for more efficient admission procedures. The practical implementation 
of this system in the Netherlands shows how this system has created a working rela-
tionship between research institutions like my own (University of Amsterdam) and 
the authorities that’s largely based on mutual trust.14 The EC’s recent evaluation of 
this Directive shows about 7.000 permits have been granted under this Directive up 
to 2010 and although there have been refusals as well, the application of the Direc-
                                                        
12  This is the so called ‘Kennismigrantenregeling’, which Marcel Reurs elaborates on in his contri-
bution to this volume.  
13  Council Directive 2005/71/EC of 12 October 2005 on a specific procedure for admitting TCN 
for the purposes of scientific research, OJEU L 289/15. 
14  T. de Lange, ‘De Wetenschappersrichtlijn 2005/71/EG: een succesvol model voor arbeidsmi-
gratiemanagement?’, Journaal Nederlands Vreemdelingenrecht 2012(1), p. 17-30. 
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tive has not lead to any legal proceedings.15 This may be the result of the trust-
relationship built between research institutions and authorities: as in business rela-
tionships the level of trust and interdependence calls for negotiating differences in-
stead of taking them to court. This system of prior recognition of the employer has 
not been included in the Blue Card directive.  
2.3 The Blue Card Directive’s Regulatory Instruments and Trust16  
Three regulatory instruments of the Blue Card Directive have been selected to meas-
ure the level of trust, or lack thereof, between the Member States and the employers 
and between the Member States themselves. As mentioned in the previous section, 
the Directive mentions the development interests of the countries of origin. But all 
regulatory instruments that relate to the relationship with the countries of origin may 
or may not be implemented by the individual Member State, and this dimension of 
possible trust will not be part of my analysis here. As the level of trust in the em-
ployer is expressed in the decision on first admission, this will be discussed first. 
2.3.1 First Admission and the Position of the Employer 
Unlike the Scientist Directive, the employer doesn’t need to be accepted as a hosting 
institution prior to the application. Actually, the Directive implements a rather tradi-
tional demand-driven system. The TCN who applies for an EU Blue Card under the 
terms of this Directive shall present a valid work contract or, as provided for in na-
tional law, a binding job offer for highly qualified employment, for at least one year in 
the Member State concerned (article 5(a)). As described by Fridriksðóttir in this vol-
ume, central to the labour contract or job offer is the salary level. If the set level is 
not met, the application can’t be granted. Put bluntly, one can argue that the idea of 
‘putting money where the employers mouth is’, an instrument introduced in the failed 
2001 proposal is also part of the Blue Card Directive: if an employer is willing to pay 
this amount of money for a migrant worker, Member States can trust the worker is 
needed. However, the Member States may still apply a labour market test: they may 
verify whether the concerned vacancy can be filled by national or Community work-
force or by TCN lawfully residence in the Member States (article 8(2)). If Member 
States indeed implement this labour market test it shows little trust in the employer’s 
judgment of what highly paid migrant workers are indeed needed on the EU labour 
market.  
Also, the judgment of what relevant skill levels are isn’t totally entrusted to the 
employer. For unregulated professions, the migrant worker must present the docu-
ments attesting the relevant higher professional qualifications in the occupation or 
sector specified in the work contract or in the binding job offer as provided for in 
national law. Here the wording of the Directive is important: the qualifications must 
                                                        
15  Report from the Commission to the Council and the EP on the application of Directive 
2005/71/EC on a specific procedure for admitting TCN for the purposes of scientific research, 
COM(2011) 901 of 20 December 2011.  
16  I refer to the contribution of Bjarney Friðriksdóttir in this volume for information on the back-
ground of the Directive and negotiations. 
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be relevant. According to article 1 (g) ‘higher professional qualifications’ means quali-
fications attested by evidence of higher education qualifications or, by way of deroga-
tion, when provided for by national law, attested by at least five years of professional 
experience of a level comparable to higher education qualifications and which is rele-
vant in the profession or sector specified in the work contract or binding job offer. 
Member States may, but don’t have to, allow the employer to pick someone with five 
years of ‘relevant’ job experience but without ‘higher education qualifications’. How-
ever, if Member States don’t implement this derogation and stick to only allowing 
migrant workers with attested higher education qualifications it’s again a sign of a low 
level of trust in the employers’ judgment of who is a needed migrant worker.17 
2.3.2 Second Member State Admission 
For quite some time now, businesses in the EU have been lobbying for intra-EU 
mobility for TCN. Although the Blue Card originally promised to fulfil this long 
hoped for cut in red tape, it didn’t come through. Admission into the second Member 
State is not necessarily less complicated and burdensome on the businesses HR-
administration, than the admission into a first Member State. Article 18 sets out the 
conditions for admission into the second Member State. In order to be mobile within 
the EU, the BCH needs to be immobile for quite a while. Of course one can move 
whenever one wants, but the benefits of the Directive are only available after the 
TCN has had eighteen months of legal residence in the first Member State as a BCH 
(article 18, par. 1). After these 18 months he can move to another Member state and 
must apply for the BCH-status no later than one month after entering the territory of 
the second Member State (article 18, par. 2). The application should prove the fulfil-
ment of the conditions set out in article 5 for the second Member State. This means 
that we’ll see cases where a year and a half ago a first Member State confirmed that all 
conditions set out in article 5 were met, nevertheless the second Member State will 
repeat the whole procedure again. In addition, the second Member State may refuse 
the BCH if the optional national quota has been used up: there is no such thing as 
preferential treatment for the BCH (article 18, par. 7). While awaiting a decision on 
an application in a second Member State, the TCN may not be allowed to work in 
this second Member State; this does not seem like a realistic option for the highly 
skilled and highly paid workers we are talking about. Therefore the application may 
also be presented to the competent authorities of the second Member State while the 
BCH is still residing in the territory of the first Member State (article 18, par. 3). With 
the 90 day period to decide an application and, prior to the application being lodged 
and the necessity of getting a national attestation of one’s qualifications, the proce-
dure to move from a first to a second Member State may actually take some three or 
four months. The repetition of the procedure in the second Member State shows 
little trust between Member States; a conclusion confirmed by the German negotiator 
                                                        
17  Attesting the documents can be time consuming and for the Netherlands this may be one of 
the reasons why the Blue Card isn’t met with much enthusiasm. This was the outcome of a 
small-scale student research on the reason why employers do or don’t like the Blue Card Direc-
tive in the Netherlands, C. Vermeer, Het toelatingsbeleid van de kennismigrant in Nederland, Univer-
sity of Amsterdam Master Thesis, July 2012. 
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during our conference in Nijmegen in 2011.18 The lack of trust between Member 
States is further illustrated by the fear of Member States as second Member States of 
responsibility for the return of the TCN to the country of origin if admission is not 
granted by the second Member State. It has thus been organized, somewhat along the 
lines of the responsibilities for dealing with the applications of asylum seekers in the 
Dublin Regulation, which the first Member State shall immediately readmit, without 
formalities, the BCH and his family members (par. 4). The TCN and/or his employer 
may be held responsible for the costs related to the return and readmission of the 
BCH and his family members, including costs incurred by public funds, where appli-
cable (par. 6) This shall also apply if the Blue Card issued by the first Member State 
has expired or has been withdrawn during the examination of the application. Article 
13 shall apply after readmission, which means that the BCH has legal residence for 
three months in order to find a new, blue card compatible, job. In addition, if the 
Blue Card issued by the first Member State expires during the procedure, Member 
States may issue, if required by national law, national temporary residence permits, or 
equivalent authorizations, allowing the applicant to continue to stay legally on its 
territory until a decision on the application has been taken by the competent authori-
ties. After a first move, the TCN may move to the other Member States, again under 
the same conditions (article 18, par. 8).  
Analyzing this mobility clause, there is obviously little trust between the Member 
States when it comes to the other states’ capacities in seeking out the desirable highly 
skilled migrants: all Member States may impose their own criteria for admission, 
including quota, different salary levels and labour market tests. As long as this frag-
mentation of the EU labour market is a fact, I doubt the EU will be able to compete 
with traditional immigration recipient countries like Australia, the US and Canada. 
Caviedes shows that indeed the European labour markets are fragmented not only by 
country specifics, but also depending on the specific sector.19 But in some sectors the 
national differences are less obvious, calling for more common sectoral policies. 
Apart from the Seasonal Workers Directive that at the time of writing is still under 
negation, one could imagine lobbies developing on other sectoral levels, such as 
healthcare, transportation or heavy industries.20 
As in the Blue Card Directive, the Scientific Researchers Directive has a clause for 
EU mobility of the TCN researcher (article 13), but it stretches further on the recog-
nition of a decision on admission by a first Member State. If the researcher stays in 
another Member State for a period of up to three months, the research may be car-
ried out on the basis of the hosting agreement concluded in the first Member State, 
provided that he has sufficient resources in the other Member State and is not con-
sidered as a threat to public policy, public security or public health in the second 
                                                        
18  Gisbert Brinkmann, the German representative during the negotiations on the Directive, con-
firmed during the seminar on the Blue Card Directive that the Member States don’t trust each 
other at all.  
19  Alexander A. Caviedes, Prying Open Fortress Europe: The Turn to Sectoral Labor Migration, Palgrave 
2010. 
20  Proposal for a directive on the conditions of entry and residence of TCN for the purposes of 
seasonal employment of 13 July 2010, COM(2010) 379 final, 2010/0210 (COD). 
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Member State (article 13(2)). This mobility for a maximum of three months requires 
trust between the first and second Member States as the latter must recognize the 
first Member State’s admission of the TCN researcher. It is telling, however, that the 
second Member State may conduct a national public order check of the TCN and 
doesn’t have to trust the first Member State on that issue. If the researcher stays in 
another Member State for more than three months, Member States may require a 
new hosting agreement to carry out the research in that Member State. In all events, 
the conditions for first admission as set out in the Directives articles 6 and 7 need to 
be met in relation to the Member State concerned (article 13(3)), meaning the recog-
nition of the admission decision of the TCN researcher by the first Member State 
does not reach beyond the period of three months. If visa or a residence permit are 
required in the second Member State for exercising mobility, such a visa or permit 
shall be granted in a timely manner within a period that does not hamper the pursuit 
of the research, whilst leaving the competent authorities sufficient time to process the 
applications (article 17(4)) and Member States shall not require the researcher to leave 
their territory in order to submit applications for the visas or residence permits (arti-
cle 17(5)). 
A Directive on Intra-company Transfer is still under negotiation.21 It will most 
likely also include intra-EU mobility options. Once definite, further comparison 
might lead to interesting insights as to whether mutual trust between the EU Member 
States on admission decisions of highly skilled TCN is growing or diminishing. The 
presence of a multinational corporation responsible for the migrant may allow for 
more trust between Member States as there is a clear third party that can be held 
liable if the migrant somehow doesn’t stick to the rules.22  
2.3.3 Long Term Residence 
After three years as a BCH it is advisable that the TCN remains immobile again as he 
will only be eligible for the status as an EU Long Term Resident (LTR) in a Member 
State where he has resided for at least two years prior to the application for that 
status (article 17 BCD). Preamble no. 20 of the Blue Card Directive says geographi-
cally mobile highly qualified third-country workers who have not yet acquired the 
LTR status should not be penalized for their mobility. Geographical and circular 
migration should actually be encouraged. It’s a noble aim, but the derogations from 
Directive 2003/109/EC hardly encourage geographical mobility within the EU. The 
conditions that need to be met are: (a) five years of legal and continuous residence 
within the territory of the Community as BCH; and (b) legal and continuous resi-
dence for two years immediately prior to the submission of the relevant application 
as an BCH within the territory of the Member State where the application for the 
long-term residence permit is lodged. These derogations from the Long Term Resi-
dence Directive can be seen as a sign of mutual trust between Member States, as they 
                                                        
21  Proposal for a Directive of the European Parliament and of the Council on conditions of entry 
and residence of TCN in the framework of an intra-corporate transfer, COM (2010)378. 
22  T. de Lange & S. van Walsum, ‘Institutionalizing temporary labour migration in Europe: creat-
ing an ‘in between’ migration status’, in: Liberating Temporariness, edited volume McGill-Queens 
Press (forthcoming). 
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require the recognition of the admission into another Member State under the Blue 
Card Directive.  
Maybe a more significant derogation from the LTR goes to show the trust the EU 
and its Member States place in the migrant workers, a dimension not mentioned in at 
the set out of this contribution. The Blue Card Directive and the derogation from the 
LTR are intended to stimulate the migrant worker to return home and possibly con-
tribute to the home economy. Longer periods of absence during the first five years 
and as holder of the LTR-status are permitted without the migrant losing his status as 
BCH or ‘LTR-status formerly BCH’. Periods of absence shorter than 12 consecutive 
months that do not exceed in total 18 months within the five years of legal an con-
tinuous residence (article 16 (3)) do not jeopardize the qualification of continuous 
residence. Once in the possession of the LTR-status periods of absence of 24 con-
secutive months don’t jeopardize the residency status in the EU of the former BCH 
and his or her family (article 16 (4)). Member states may restrict these absences to 
stays in the country of origin for economic activities or voluntary service (article 16 
(5)). Clearly, the EU trusts the migrant workers to play their part in the so called 
‘diaspora engagement’ in developing countries of origin but wants to keep them as 
it’s trusted them to invigorate the EU economy.  
2.4 Concluding Remarks  
No later than 19 June 2014 the European Commission shall report to the European 
Parliament and the Council on the application of this Blue Card Directive in the 
Member States, and shall propose any amendments that are necessary.23 Unless 
Member States choose to trust each other by waving the labour market tests on sec-
ond admissions and trust the employers to pick workers with good resumes and not 
necessarily official qualifications, it is my presumption that there will be little to re-
port. In short, the Directive does not bring a high level of harmonization and hardly 
facilitates intra-European mobility of highly skilled TCN. Let’s just say it’s a start. In 
the near future the Blue Card Directive isn’t likely to bring innovation to the EU 
labour market or the EU economy. Most of the trust is placed in the TCN migrant 
worker. But will the best and brightest TCN migrant workers feel inclined to solve 
the EU’s labour market problems? As trust can be seen as the fuel of an economy 
and with an economy so seriously in crisis, one would hope for more mutual trust 
between the Member States than the Blue Card Directive proves there to be.  
 
                                                        
23  Article 21 Directive 2009/50/EC. 
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3 International Perspective on Highly Skilled Migration 
in Light of the Blue Card Directive and its 
Transposition in EU Member States 
Ryszard Cholewinski* 
3.1 Introduction 
This article examines the Blue Card Directive1 and its transposition in European 
Union (EU) Member States in the context of the broader global debate on highly 
skilled migration taking place among policymakers and scholars as well as experts in 
international organizations. Its aim is to provide an international perspective on 
highly skilled migration that draws on the recent global discussions focusing on the 
relationship between international migration and development and where the subject 
of highly skilled migration occupies a prominent place. 
First, the discussion on highly skilled migration is situated in the global and EU 
context. The article then asks the question ‘who is a highly skilled migrant at the 
international level?’ – to which there has not yet been a uniform answer. Third, a 
brief overview is provided of how admissions policies in destination countries oper-
ate to attract highly skilled migrants. Fourth, the article attempts to ‘unpack’ highly 
skilled migration in light of the relationship between international migration and 
development with reference to four specific issues, some of which are also addressed 
in the Blue Card Directive:  
- ethical recruitment to prevent the depletion of skilled human resources or ‘brain 
drain’ in countries of origin;  
- the notion of ‘circular migration’ as a means to enhance development, particularly 
in countries of origin;  
- the increasing international cooperation taking place in this field; and  
- the question of ‘brain waste’ and how it can be avoided by promoting greater 
recognition of the qualifications held by migrants. 
 
Finally, the article discusses relevant standards in this area adopted by the Interna-
tional Labour Organization (ILO), which is the principal global organization address-
ing the world of work and which articulates its mandate as ‘Decent Work for All’.2 
                                                        
*  The views expressed in this article are those of the author and do not necessarily reflect or 
engage those of the ILO or any of its constituents. 
1 Council Directive 2009/50/EC of 25 May 2009 on the conditions of entry and residence of 
third-country nationals for the purposes of highly qualified employment, OJ 2009, L 155/17 
[hereinafter ‘Blue Card Directive’]. 
2 The ILO’s Decent Work Agenda is expressed in four equally important strategic objectives: (i) 
promoting employment; (ii) developing and enhancing measures of social protection – social 
and labour protection – which are sustainable and adapted to national circumstances: (iii) pro-
moting social dialogue and tripartism; and (iv) respecting, promoting and realizing the funda-
mental principles and rights at work. Gender equality and non-discrimination is considered to 
be a cross-cutting issue in these objectives. See ILO Declaration on Social Justice for a Fair 
→ 
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The focus in this part of the article is on the application of equality of treatment and 
opportunity as laid out in ILO international labour standards and how this principle 
sits uneasily with the privileged treatment highly skilled migrants often receive in the 
‘competition for global talent’,3 as well as ‘soft law’ standards and policy pronounce-
ments relating to recognition of qualifications and the concept of ‘portability of 
skills’. 
3.2 Objectives of the Blue Card Directive 
In the proposal for the Blue Card Directive advanced by the European Commission 
in 2007, the overall objective of the measure was to improve the EU’s ability to at-
tract and – where necessary – retain third-country national highly qualified workers 
so as to increase the contribution of legal immigration to enhancing the competitive-
ness of the EU economy by complementing the set of other measures the EU is 
putting in place to achieve the goals of the Lisbon Strategy.4 
More specifically, adoption of the Blue Card Directive was viewed as a means of 
offsetting present and upcoming skills shortages in the EU by responding effectively 
and promptly to fluctuating demands for highly qualified migrant labour, and pro-
moting efficient (re)-allocation of highly skilled third-country nationals on the EU 
labour market.5 
However, the Commission also underscored that its proposal should not under-
mine the ability of developing countries to deliver basic social services and to pro-
gress towards the achievement of the United Nations Millennium Development 
Goals (MDGs), observing that this concern could be partly addressed through meas-
ures to promote ‘circular migration’.6 
The impact of highly skilled migration on economic, social and human develop-
ment in countries of origin is one of the key issues discussed in the global debate on 
international migration and development (discussed in Section 7 below) where the 
focus is how best to harness (labour) migration for development in countries of ori-
gin (and also in destination countries) while mitigating any negative effects. 
                                                        
Globalization, International Labour Conference, 97th Session, Geneva, 10 June 2008, Part I.A 
and I.B (extracts), available at http://www.ilo.org/wcmsp5/groups/public/@dgreports/@ca-
binet/documents/publication/wcms_099766.pdf. 
3 The concept of ‘global talent’ is taken from C. Kuptsch & E.F. Pang (eds), Competing for Global 
Talent, Geneva, International Institute for Labour Studies, International Labour Office 2006. 
4 Commission of the European Communities, Proposal for a Council Directive on the conditions of entry 
and residence of third-country nationals for the purposes of highly qualified employment, COM(2007) 637, 23 
October 2007, at p. 2. The Lisbon Strategy has since been succeeded by the Europe 2020 Strat-
egy, note 16 below. 
5 See note 4. 
6 See note 4. 
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3.3 The Global Context 
According to the United Nations, in 2010 there were an estimated 214 million inter-
national migrants globally,7 which amount to approximately 3.1 per cent of the world 
population. ILO estimates indicate that about 105 million of international migrants 
are economically active,8 a figure which is higher if dependants are included, with the 
result that an estimated 90 per cent of all international migrants are bound up with 
the world of work. International migration has also become increasingly ‘feminized’. 
While the number of women migrants has not changed significantly in recent times – 
almost one half (49 per cent) of international migrants are women today – an increas-
ing number of women are migrating on their own account rather than as dependent 
family members.9 
It is much more difficult to assess how many highly skilled migrants are included 
in the global estimates of migrant workers provided above due to the lack of data 
generally and a common definition of highly skilled or qualified migration (discussed 
in Section 5 below). However, it has been estimated that for 34 countries, 33 per cent 
(or more) of their skilled workers live in countries that are members of the Organisa-
tion for Economic Co-operation and Development (OECD), while this figure is 15 
per cent or more for 81 countries.10 Interestingly, more women than men move as 
skilled migrants: ‘With the exception of North America, the average rate of migration 
of women with tertiary education levels is higher than that of men, particularly in 
Africa and Oceania where the difference is as high as 8% and 10% respectively’.11 
The current wave of globalization is characterized by mobility of capital and rapid 
advances in technology and organization of work, with the resulting need for labour 
and skills where new investments are made and where these changes are taking 
place.12 Globalization is therefore one of the drivers of labour migration, along with 
more ‘customary’ drivers such as the lack of decent work opportunities in many de-
veloping countries of origin with growing and youthful populations; large gaps be-
                                                        
7 UN DESA, Population Division, Trends in International Migrant Stock: The 2008 Revision, UN 
database POP/DB/MIG/Stock/Rev. 2008, available at http://esa.un.org/migration/index. 
asp?panel=1. 
8 ILO, International labour migration: A rights-based approach, Geneva, International Labour Office, 
2010, at p. 18. 
9 Ibid. at p. 26. 
10 F. Docquier & A. Marfouk, ‘International Migration by education attainment, 1990-2000’, in C. 
Özden and M. Schiff (eds), International Migration, Remittances and Brain Drain, New York: Pal-
grave Macmillan, 2006, 151-199, cited in M. Clemens, ‘Skill Flow: A Fundamental Reconsidera-
tion of Skilled-Worker Mobility and Development’, Working Paper 180, Washington, D.C., 
Center for Global Development, August 2009, at p. 2, available at http://www.cgdev.org/con-
tent/publications/detail/1422684. 
11 United Nations Development Fund for Women (UNIFEM), Progress of the World’s Women 
2008/2009: Who Answers to Women? Gender and Accountability, New York, UNIFEM, 2008, at 
p. 59 (Figure B), available at: http://www.unifem.org/progress/2008/media/POWW08_Re-
port_Full_Text.pdf. 
12 See P.A. Taran, ‘Clashing Worlds: Imperative for a Rights-Based Approach to Labour Migra-
tion in the Age of Globalization’, in V. Chetail (ed.), Globalization, migration and human rights: inter-
national law under review, Vol. II, Brussels, Bruylant, 2007, p. 403-433, at p. 406-407. 
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tween per capita incomes in rich and poor countries; demand for labour in destina-
tion countries in both high-skilled and low-skilled and/or low-wage sectors; and a 
demographic deficit characterized by declining populations and workforces in a 
number of important developed destination countries, including EU Member States. 
3.4 The EU Context 
Importantly, most skilled migrants do not go to the European Union. Indeed, only 
five per cent of skilled migrants move to the EU while 55 per cent go to the United 
States. On the other hand, 85 per cent of less-skilled migrants go to the EU as op-
posed to only five per cent to the United States.13 In the text accompanying the 
Commission’s proposal for the Blue Card Directive, it was also noted that the EU is 
the principal destination for low-(un)skilled and medium-skilled workers from the 
Maghreb (87 per cent of such migrants), while 54 per cent of highly qualified mi-
grants from these countries reside in the United States and Canada.14 As observed in 
the Introduction above, one objective of the Blue Card Directive is to reverse these 
trends, and to increase the competitiveness of the European economy by facilitating 
the admission of highly skilled workers from third countries.15 
The Europe 2020 Strategy observes that, by 2020, 16 million more jobs will re-
quire high qualifications,16 which is likely also to generate the need for more skilled 
migration from third countries to the EU. The Strategy contains an ‘Agenda for new 
skills and jobs’, which includes calls: ‘To facilitate and promote intra-EU labour mo-
bility and better match labour supply with demand …, and to promote a forward-
looking and comprehensive labour migration policy which would respond in a flexi-
ble way to the priorities and needs of labour markets’.17 
3.5 Defining Skills 
There is no clear international consensus on who is a highly skilled migrant worker. 
The boundaries between the high-skilled, medium-skilled and low-skilled can be 
relatively nebulous. In much of the policy and academic literature, the high-skilled are 
essentially defined in three ways: as persons who have completed at least two years of 
higher/tertiary education; those with established professional experience; or those 
                                                        
13 Franco Frattini, European Commissioner responsible for Justice, Freedom and Security, ‘En-
hanced mobility, vigorous integration strategy and zero tolerance on illegal employment: a dy-
namic approach to European immigration policies’, Speech to the High-level Conference on 
Legal Immigration, Lisbon, 13 September, 2007, available at  http://europa.eu/rapid/pressRe-
leasesAction.do?reference=SPEECH/07/526. 
14 Proposal for a Council Directive on the conditions of entry and residence of third-country nationals for the pur-
poses of highly qualified employment, above note 4, at p. 3. 
15 See note 14, at p. 2 and A. Wiesbrock, Legal Migration to the European Union, Leiden: Martinus 
Nijhoff, 2010, at p. 284, respectively. 
16 European Commission, Europe 2020. A Strategy for smart, sustainable and inclusive growth, 
COM(2010) of 3 March 2010, at p. 18. Conversely, the demand for low skills is expected to 
drop by 12 million jobs. Ibid. 
17 See note 16. 
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persons who earn over a certain salary threshold.18 Interestingly, the Blue Card Direc-
tive combines all three of these approaches. Article 2(g) introduces the concept of 
‘higher professional qualifications’, which encompass higher educational qualifica-
tions, and ‘by way of derogation when provided for by national law’, qualifications 
attested by at least five years of relevant professional experience.19 Article 2(h) de-
fines higher educational qualifications in terms of post-secondary education in a rec-
ognized higher educational establishment for a period of at least three years or 
more,20 and Article 5(3) lays down the condition that the gross annual salary of the 
highly qualified third-country national worker should be at least 1.5 times the average 
gross annual salary in the EU Member State concerned. 
3.6 Admission Policies 
Public international law recognizes the sovereign prerogative of States to determine 
the admission of foreigners to their territory, with a number of exceptions limited to 
the application of human rights and refugee law and the application of the principle 
of non-refoulement as well as other human rights guarantees such as the right to 
respect for family and private life. This prerogative is also underscored in Article 6 of 
the Blue Card Directive: ‘This Directive shall not affect the right of a Member State 
to determine the volume of admission of third-country nationals entering its territory 
for the purposes of highly qualified employment.’ Article 6 essentially reiterates an 
equivalent provision in the Treaty on the Functioning of the European Union.21 
Notwithstanding the almost complete discretion of governments in deciding 
which non-nationals to admit to their territory, the entry (including for permanent 
residence) of highly skilled migrants is facilitated in many countries; not only in estab-
lished countries of immigration such as Australia, Canada, New Zealand and the 
United States, but increasingly in other countries, both in the EU and other parts of 
                                                        
18 For example, regarding the first group, see L. Lowell, ‘Highly Skilled Migration’, in Interna-
tional Organization for Migration (IOM), World Migration 2008: Managing Labour Mobility in the 
Evolving Global Economy, Geneva, IOM, 2008, 51-76, who observes at p. 52: ‘The most basic 
definition of highly skilled migrants tends to be restricted to persons with tertiary education, 
typically adults who have completed a formal two-year college education or more. This is also 
the most readily available international statistic and, by default, the most widely studied measure 
of highly skilled mobility’. 
19 Blue Card Directive, above note 1, Article 2(g): ‘higher professional qualifications’ means quali-
fications attested by evidence of higher education qualifications or, by way of derogation, when 
provided for by national law, attested by at least five years of professional experience of a level 
comparable to higher education qualifications and which is relevant in the profession or sector 
specified in the work contract or binding job offer’. 
20 See note 19, Article 2(h): ‘higher education qualification’ means any diploma, certificate or other 
evidence of formal qualifications issued by a competent authority attesting the successful com-
pletion of a post-secondary higher education programme, namely a set of courses provided by 
an educational establishment recognised as a higher education institution by the State in which 
it is situated. For the purposes of this Directive, a higher education qualification shall be taken 
into account, on condition that the studies needed to acquire it lasted at least three years’. 
21 Consolidated Versions of the Treaty on European Union and the Treaty on the Functioning of 
the European Union, OJ 2010 C 83/1, Article 79(5). 
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the world (e.g. the Russian Federation and South Africa). Manolo Abella has identi-
fied four different approaches to the admission of highly skilled migrants, which are 
not necessarily mutually exclusive: 
1. Human capital approach, which is adopted in established immigration countries, 
with an emphasis on permanent admission on the basis of human capital criteria 
(e.g. postgraduate education, language skills). 
2. Labour market needs approach, with an initial focus on the temporary admission 
of foreign workers with requisite experience and/or qualifications. 
3. Business incentives approach that facilitates the entry of investors, executives and 
managers. 
4. ‘Academic gate’ approach that facilitates switching from student to employment 
status after completion of studies.22 
3.7 Migration and Development 
In the international debate currently taking place on migration and development, 
most notably in the States-owned Global Forum on Migration and Development 
(GFMD),23 the topic of highly skilled migration arises in four specific contexts: (i) the 
depletion of skilled human resources or ‘brain drain’ in countries of origin, and ethi-
cal recruitment; (ii) the notion of ‘circular migration’ as a means to enhance develop-
ment, particularly in countries of origin; (iii) the increasing international cooperation 
taking place in this field; and (iv) the question of ‘brain waste’ and ways of avoiding it 
by promoting greater recognition of the qualifications and skills held by migrant 
workers. The Blue Card Directive devotes a number of provisions to some of these 
areas and reference is also made to the provisions in question in the discussion that 
follows. 
3.7.1 Ethical Recruitment to Prevent ‘Brain Drain’ 
The Blue Card Directive supports ethical recruitment but there are no binding obliga-
tions to ensure that recruitment takes place in this manner. Indeed, the strongest 
statement to this effect appears in the non-binding Preamble to the Directive which 
calls upon EU Member States implementing the measure to ‘refrain from pursuing 
active recruitment in developing countries in sectors suffering from a lack of person-
nel’ and to develop ethical recruitment policies and principles in key employment 
sectors such as the health and education sectors.24 In the binding parts of the Direc-
tive, Article 3(3) stipulates that the Directive is without prejudice to any agreements 
on ethical recruitment between the EU and one or more third countries,25 while Arti-
                                                        
22 M. Abella, ‘Global Competition for Skilled Workers and Consequences’ in C. Kuptsch and E.F. 
Pang (eds.), Competing for Global Talent, above note 3, p. 11-32, at p. 18-19. 
23 For the GFMD website, see http://www.gfmd.org/. 
24 Blue Card Directive, above note 1, Recital 22. 
25 See note 24, Article 3(3): ‘This Directive shall be without prejudice to any agreement between 
the Community and/or its Member States and one or more third countries, that lists the pro-
fessions which should not fall under this Directive in order to assure ethical recruitment, in sec-
tors suffering from a lack of personnel, by protecting human resources in the developing coun-
tries which are signatories to these agreements’. 
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cle 8(4) gives a discretion to EU Member States to reject an application for a Blue 
Card ‘in order to ensure ethical recruitment in sectors suffering from a lack of quali-
fied workers in the countries of origin.’ 
The depletion of human resources in key sectors or ‘brain drain’ is a phenomenon 
that is likely to have a more damaging effect on small countries of origin.26 However, 
‘brain drain’, while still a popular term, is less utilized today, and the positive aspects 
of the migration of highly skilled personnel from countries of origin are increasingly 
emphasized, with such terminology as ‘skill flow’,27 ‘brain gain’ and ‘brain circulation’ 
that emphasizes the contributions these migrants can make to their countries of ori-
gin. 
3.7.2 ‘Circular migration’ for Development? 
The Blue Card Directive, in Article 16, facilitates the return of highly qualified third-
country national workers to their countries of origin by permitting longer periods of 
absence in respect of the five-year period of residence needed to acquire long-term 
resident status in EU Member States, by way of derogations to Directive 
2003/109/EC concerning the status of third-country nationals who are long-term 
residents.28 However, these derogations may be restricted by Member States to cases 
where the third-country national in question can present evidence that he or she has 
returned to their country of origin for the purpose of work, performance of a volun-
tary service or study.29 
Members of the diaspora settled in a destination country who return temporarily 
to their country of origin to assist with its development are captured by the concept 
of ‘circular migration’, along with more traditional forms of temporary migration 
(such as seasonal work), in the working definition of circular migration that the 
European Commission advanced in 2007.30 The rationale for the provisions in Arti-
cle 16 are supported in the Preamble to the Blue Card Directive, where the circular 
and temporary migration of highly qualified third-country nationals is seen as one of 
the mechanisms or measures that can be resorted to in order to alleviate ‘brain 
drain’.31 
                                                        
26 Clemens, see note 10, at p. 2. 
27 Clemens, see note 10, at p. 1, contends that ‘[a] good first step in recognition of these com-
plexities [regarding the mobility and development relationship] would be to forever drop the 
pejorative and inflammatory term ‘brain drain’ in favor of a neutral, descriptive, and equally 
concise term such as ‘skill flow’’. 
28 Council Directive 2003/109/EC of 25 November 2003 concerning the status of third-country 
nationals who are long-term residents, OJ 2004 L 16/44. 
29 Blue Card Directive, above note 1, Article 16(5). 
30 European Commission, Communication on circular migration and mobility partnerships between the Euro-
pean Union and third countries, COM(2007) 248, 16 May 2007 at pp. 8-9: ‘Circular migration can be 
defined as a form of migration that is managed in a way allowing some degree of legal mobility 
back and forth between two countries. The two main forms of circular migration which could 
be most relevant in the EU context are: Circular migration of third-country nationals settled in 
the EU [and] ... circular migration of persons residing in a third country’. 
31 See Blue Card Directive, above note 1, Recital 22 (see also above note 24): ‘[The ethical re-
cruitment policies and principles] … should be strengthened by the development and applica-
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While this specific aspect of circular migration is essentially non-problematic, the 
second component focusing on temporary low-skilled labour migration is more con-
troversial and raises concerns that promotion and implementation of circular migra-
tion schemes for this group of migrants exacerbates precarious work and further 
restrictions on rights.32 
3.7.3 International cooperation 
International cooperation on migration and development is taking place under the 
auspices of the Global Forum on Migration and Development (GFMD), which was 
established in 2007 following the UN General Assembly High-level Dialogue on 
International Migration and Development, held in September 2006. While the 
GFMD gives a space to non-State actors through so-called ‘Civil Society Days’ at its 
major meetings, it is a States-owned process with a focus on practical initiatives to 
harness the positive aspects of migration and to mitigate its negative effects. Highly 
skilled migration, together with related issues such as diaspora contributions to coun-
tries of origin and circular migration (see Section 7.2 above), has featured in most of 
the GFMD meetings held to date.33 
 In addition to actions on the global level, the relationship between migration 
and development has also been addressed on the regional level, not least in the exter-
nal dimensions of EU migration policy and cooperation with third countries. Migra-
tion and development is an important pillar of the EU Global Approach to Migration 
and Mobility, along with legal migration and mobility, preventing irregular migration 
and international protection.34 In this context, the EU and some of its Member States 
have concluded mobility partnerships with three third countries – Cape Verde, Geor-
gia and Moldova35 – which contain measures to address and mitigate the risk of brain 
drain and to promote circular migration of highly skilled migrants. 
                                                        
tion of mechanisms, guidelines and other tools to facilitate, as appropriate, circular and tempo-
rary migration, as well as other measures that would minimise negative and maximise positive 
impacts of highly skilled immigration on developing countries in order to turn ‘brain drain’ into 
‘brain gain’.’ 
32 For a critical and in-depth investigation into the concept of circular migration, see P. Wick-
ramasekara, ‘Circular Migration: A Triple Win or a Dead End’, Global Union Research Net-
work (GURN) Discussion Paper No. 15, Geneva, International Labour Office, 2011, available 
at http://www.gurn.info/en/discussion-papers/no15-mar11-circular-migration-a-triple-win-or-
a-dead-end. 
33 Indeed, highly skilled migration with a focus on the health sector was the subject of a back-
ground paper at the first GFMD meeting in Brussels in July 2007. See GFMD, ‘Background 
Paper’, Roundtable 1: Human Capital Development and Labour Mobility: Maximizing Oppor-
tunities and Minimizing Risks, Session 1.1: Highly skilled migration: balancing interests and re-
sponsibilities, Brussels, 9-11 July 2007 [hereinafter ‘GFMD Background Paper’], available at: 
http://www.gfmd.org/en/documents-library/docs-temporary-circular-migration.html. 
34 See European Commission, The Global Approach to Migration and Mobility, COM(2011) 743, 18 
November 2011, for the most recent discussion of the Global Approach and in which the 
Commission proposes a number of adjustments to the policy. 
35 See respectively Joint Declaration on a Mobility Partnership between the European Union and 
the Republic of Cape Verde, Council doc. 9460/08 ADD 2 (21 May 2008); Joint Declaration 
on a Mobility Partnership between the European Union and the Republic of Moldova, Council 
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Harvesting the ‘fruits’ of the migration and development nexus can also be real-
ized through partnerships at the bilateral level, for example, in the form of joint sup-
port programmes, established on an intergovernmental basis, and twinning arrange-
ments between health institutions in countries of origin and destination that help 
promote centres of excellence in the former through secondment of health personnel 
and organization of training courses.36 
3.7.4 Avoiding ‘Brain Waste’/Recognition of Diplomas, Qualifications and Skills 
Another important dimension of the migration and development debate as it relates 
to highly skilled migration is the need to avoid ‘brain waste’, which may be defined as 
the non-use or poor use of human resources, including foreign human resources, 
available in the labour market. The causes of brain waste are multifaceted and include 
irregular migration, where the undocumented status of migrants prevents them from 
accessing the formal labour market; absence of legal and equitable labour migration 
policies; and skills’ mismatches. The phenomenon of brain waste creates a ‘loss-loss-
loss’ situation in terms of economic and social development to countries of origin 
and countries of destination and in human development terms to migrant workers 
and their families. 
Brain waste can be avoided (or at least mitigated) through ensuring more legal and 
equitable labour migration channels, and through recognition of diplomas and quali-
fications, improved recognition and certification of skills, and provision of vocational 
training opportunities. 
With regard to the assessment and recognition of skills and qualifications of mi-
grant workers, a paper on ‘Portability of skills’, presented to the ILO Governing 
Body in March 2007, discussed three different approaches.37 The most common 
approach consists of unilateral measures. For example, this approach is enshrined in 
the Blue Card Directive itself where Article 14(1)(d) provides for equal treatment 
with nationals as regards ‘recognition of diplomas, certificates and other professional 
qualifications in accordance with national procedures’.38 The second approach concerns 
bilateral cooperation and involves the conclusion of Mutual Recognition Agreements 
(MRAs), which in practice tend to focus mainly on regulated professions, such as 
accountancy, architecture, engineering, legal services, and medical and health-related 
services. Third, a system for recognition of qualifications can also be pursued 
through regional integration mechanisms. For example, EU Directive 2005/36/EC 
on the recognition of professional qualifications operates on the basis of the principle 
of equivalence and mutual recognition.39 The Directive provides for a special scheme 
                                                        
doc. 9460/08 ADD 1 (21 May 2008); and Joint Declaration on a Mobility Partnership between 
the European Union and Georgia, Council doc. 16396/09 ADD 1 (20 November 2009). 
36 GFMD Background Paper, above note 33, at p. 10. 
37 ILO Governing Body, 298th Session, Committee on Employment and Social Policy, ‘Portabil-
ity of skills’, ILO doc. G.B. 298/ESP/3, Geneva, International Labour Office, 2007, at p. 12-
15. 
38 Emphasis added. 
39 Directive 2005/36/EC of the European Parliament and of the Council of 7 September 2005 on 
the recognition of professional qualifications, OJ 2005 L255/22 (as amended). 
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for temporary mobility, whereby professionals can in principle work on the basis of a 
declaration made in advance. It also applies to professionals wishing to establish 
themselves in an EU country other than that in which they obtained their profes-
sional qualifications as an employed or self-employed person or on a permanent 
basis. The Directive sets out three systems for the recognition of qualifications: 
automatic recognition for professions for which the minimum training conditions 
have been harmonized (e.g. health professionals, architects, veterinary surgeons); the 
general system for other regulated professions; and recognition on the basis of pro-
fessional experience for certain professional activities. The Directive also includes 
provisions on knowledge of languages and professional and academic titles.40 
Multilateral legally binding instruments to facilitate the recognition of studies di-
plomas and degrees as well as other academic qualifications in higher education have 
also been advanced, as in the regional and inter-regional conventions adopted under 
the auspices of the United Nations Educational, Scientific and Cultural Organization 
(UNESCO).41 
3.8 Relevant ILO Standards 
The ILO Constitution of 1919, as amended by the Declaration of Philadelphia con-
cerning the Aims and Purposes of the International Labour Organization, proclaims 
that ‘labour is not a commodity’.42 While highly skilled workers are less likely than 
low-skilled workers to be subject to exploitation in the workplace, this principle 
serves as an important reminder that labour is first and foremost about human beings 
and should be clearly distinguished from capital, goods and services. 
The principle of non-discrimination and equality in employment and occupation 
comprises two of the eight ILO fundamental rights conventions, the Equal Remu-
neration Convention, 1951 (No. 100) and the Discrimination (Employment and Oc-
cupation) Convention, 1958 (No. 111).43 It is also central to the two ILO Conven-
tions protecting migrant workers, the Migration for Employment Convention (Re-
vised), 1949 (No. 97) and the Migrant Workers (Supplementary Provisions) Conven-
tion, 1975 (No. 143), which have been ratified by 11 and six EU/European Eco-
nomic Area (EEA) countries respectively.44 Both instruments provide for equality of 
                                                        
40 See the European Commission’s website at:  http://ec.europa.eu/internal_market/qualifica-
tions/directive_in_practice/index_en.htm. 
41 For an overview of these Conventions, see S. Nonnenmacher, ‘Recognition of the Qualifica-
tions of Migrant Workers: Reconciling the Interests of Individuals, Countries of Origin and 
Countries of Destination’, (2007) International Journal on Multicultural Societies, Vol. 9, No. 1, p. 91-
112, at 100-102. All the conventions, as well as the non-binding instruments, can be accessed 
from the UNESCO website at: http://portal.unesco.org/en/ev.php-URL_ID=13648&URL 
_DO= DO_TOPIC &URL_SECTION=-471.html. 
42 ILO Constitution 1919 (as amended), Annex, para. I(a), available at: http://www.ilo.org/ilolex/ 
english/constq.htm. 
43 The texts of these as well as all other ILO instruments are available from the ILOLEX Data-
base of International Labour Standards at http://www.ilo.org/ilolex/english/index.htm. 
44 Convention No. 97 has been ratified by 49 States Parties, including ten EU Member States 
(Belgium, Cyprus, France, Germany, Italy, Netherlands, Portugal, Slovenia, Spain, United King-
dom) and one EEA country (Norway), while Convention No. 143 has been ratified by 23 States 
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treatment between lawfully resident migrant workers and national workers.45 Impor-
tantly, the application of the non-discrimination and equality principle means that 
distinctions between these two sets of workers can only be accepted if they meet 
legitimate State concerns, and are based in law, justified with reference to objective 
criteria, and proportionate in their application. Consequently, this principle needs to 
be respected when States parties consider the design of labour migration policies that 
afford more rights to highly qualified migrants vis-à-vis less-skilled migrants. 
Convention No. 143 in Article 14(b) refers to the important question of recogni-
tion of occupational qualifications, stipulating that a Member may ‘after appropriate 
consultation with the representative organisations of employers and workers, make 
regulations concerning recognition of occupational qualifications acquired outside its 
territory, including certificates and diplomas’. This provision is buttressed in the ac-
companying ILO Migrant Workers Recommendation, 1975 (No. 151).46 In its Gen-
eral Survey on the ILO migrant workers instruments in 1999, the ILO Committee of 
Experts on the Application of Conventions and Recommendations concluded with 
the opinion that ‘recognition of qualifications obtained abroad is one area in which 
significant changes to national policy and practice are in order, to ensure that regular 
entry migrant workers can access employment on equal terms with national work-
ers’.47 
The ILO Human Resources Development Recommendation, 2004 (No. 195)48 
recognizes the importance of the question of recognition and certification of qualifi-
cations and skills in a labour migration context. In this regard, Recommendation No. 
195 stipulates that ‘[s]pecial provisions should be designed to ensure recognition and 
certification of skills and qualifications for migrant workers’.49 Moreover, it observes 
that ‘[i]nternational and technical cooperation in human resources development, 
education, training and lifelong learning should … promote recognition and portabil-
ity of skills, competencies and qualifications nationally and internationally’.50 In this 
context, ‘portability of skills’ is defined as ‘(a) employable skills which can be used 
productively in different jobs, occupations and industries; and (b) certification and 
recognition of skills within national and international labour markets.51 
In the ILO Plan of Action for migrant workers, located in the Conclusions on a 
fair deal for migrant workers in the global economy adopted in 2004 by the Interna-
tional Labour Conference, ILO’s tripartite constituents agreed ‘to develop a non-
                                                        
Parties, including five EU Member States (Cyprus, Italy, Portugal, Slovenia, Sweden) and one 
EEA country (Norway). 
45 See Article 6 of Convention No. 97 and Part II of Convention No. 143, particularly Article 10. 
46 ILO Recommendation No. 151, Article 6. 
47 International Labour Conference, 87th Session, June, Report III (1B), Migrant Workers: General 
Survey on the Reports of the Migration for Employment Convention (Revised) (No. 97), and Recommendation 
(Revised) (No. 86), 1949, and the Migrant Workers (Supplementary Provisions) Convention (No. 143), and 
Recommendation (No. 151), 1975, Geneva, International Labour Office, 1999, at p. 207, para. 536. 
48 The full title of this measure is Recommendation concerning Human Resources Development: 
Education, Training and Lifelong Learning, 2004 (No. 195). 
49 See note 48 at para. 12. 
50 See note 48 at para. 21(f). 
51 ‘Portability of skills’, above note 37, at p. 1. 
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binding multilateral framework for a rights-based approach to labour migration 
which takes account of national labour market needs’.52 The Plan of Action stated 
that this framework would comprise international guidelines on best practices in a 
number of areas, which would include inter alia ‘promoting the recognition and ac-
creditation of migrant workers’ skills and qualifications, as appropriate, in order to 
enhance their employability’.53 This clause was introduced as an amendment by the 
workers’ group and supported by the employers’ group and a number of govern-
ments,54 recognizing the important role played by the recognition and certification of 
skills in protecting the rights of migrant workers and ensuring their adaptation to the 
labour market of the host country as well as to the labour market of their home 
country if they return there.55 
The ILO Multilateral Framework on Labour Migration56 was adopted by a tripar-
tite meeting of experts convened at the end of November 2005 and approved for 
publication and dissemination by the ILO Governing Body in March 2006. Principle 
12 observes that ‘[a]n orderly and equitable process of labour migration should be 
promoted in both origin and destination countries to guide men and women migrant 
workers through all the stages of migration …’. In this context, Guideline 12.6 spe-
cifically proposes that such policies include: ‘promoting the recognition and accredi-
tation of migrant workers’ skills and qualifications, and, where that is not possible, 
providing a means to have their skills and qualifications recognized’. 
3.9 Conclusion 
Highly skilled migration to the EU needs to be understood in a broader international 
context. Whereas attracting more highly qualified migrants from third countries is 
viewed as important for increasing the competitiveness of the EU economy that in 
the future is projected to generate more jobs needing higher qualifications, it is im-
portant not to overlook the economic, social and human development dimension of 
this mobility, which is underscored in the global debate on this question. While the 
Blue Card Directive devotes some attention to the migration and development rela-
tionship, the way these measures are actually transposed by EU Member States and 
the future orientation the EU and its Member States take together in this field is 
likely to have greater significance. Moreover, national policies aimed at facilitating the 
admission of highly skilled migrants from third countries should not be adopted in 
                                                        
52 International Labour Conference, 92n d Session, 2004, Provisional Record, Resolution 
concerning a fair deal for migrant workers in a global economy, Conclusions, Plan of Action 
for migrant workers, para. 23. 
53 See note 52 at para. 24. 
54 International Labour Conference, 92nd Session, 2004, Provisional Record, Sixth item on the 
agenda: Migrant Workers (general discussion based on an integrated approach), Report of the 
Committee on Migrant Workers, at para. 245. The following Government members expressly 
supported such a clause: China, India, Ireland, Japan (subject to a minor sub-amendment), 
United Kingdom, and the United States. 
55 Plan of Action for migrant workers, above note 52, at para. 25 and ibid. at para. 245. 
56 ILO Multilateral Framework on Labour Migration: Non-binding principles and guidelines for a rights-based 
approach to labour migration, Geneva, International Labour Office, 2006, available at http:// 
www.ilo.org/public/libdoc/ilo/2006/106B09_343_engl.pdf. 
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isolation from other policies on migration – in particular, those aimed at the admis-
sion of migrants with lower levels of skills – and have to ensure that the fundamental 
principle of non-discrimination and equality is not undermined. Genuine, equitable 
and feasible mechanisms should be introduced to ensure that the qualifications, ex-
perience and skills possessed by such migrants are properly recognized, and that 
migrants also have access to opportunities to upgrade them in destination countries. 
Otherwise, the full potential of highly skilled migrants to contribute to the develop-
ment of EU destination countries and their countries of origin, as well as to their 
own human development, will remain unfulfilled. 
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4 Transposition of the Blue Card Directive in Germany 
Gisbert Brinkmann 
4.1 History 
Regardless of the approval or (partly strong) criticism (‘ill-devised, ill-timed and ill-
proposed’)1 of the Directive ‘on the conditions of entry of third country nationals for 
the purpose of highly qualified employment’ (Blue Card Directive),2 which entered 
into force on 19 June 2009, had to be transposed by 19 June 2011 (art. 23). Germany 
did not meet this deadline. It was accordingly faced with a letter of the European 
Commission starting an infringement procedure according to Art. 258 Treaty on the 
Functioning of the European Union (TFEU).3 The transposition of the Directive was 
eventually agreed in May 2012,4 it entered into force an 1 August 2012. 
Originally (according to a draft Bill of 15 September 20105) the transposition of 
the Directive was foreseen in time together with other directives of the EU. There 
was, however, disagreement within the governing coalition (Conservatives 
[CDU/CSU] and Liberals [FDP]), which had nothing to do with the transposition of 
the Blue Card Directive. The Liberals wanted that third-country national (TCN) 
highly qualified workers were admitted if they earn at least € 40.0006 before the Blue 
Card Directive was transposed, and in any case, there should be a comprehensive 
plan for migration of TCNs as well a point-system (a provision for a point-system 
was included in the original Residence Bill it was, however, withdrawn; the Residence 
Act (Aufenthaltsgesetz)7 entered into force on 1 January 2005). 
The coalition disagreement was eventually solved (after various meetings at all 
levels, including the Ministers of the Economy and of the Interior) when the leaders 
of the coalition parties met on 6 November 2011 in the coalition commission (Koali-
tionsausschuss); they agreed on i.a. the ‘introduction’ of a ‘Blue Card’8 (the party 
leaders could not decide on the ‘introduction’ of a Blue Card since the binding Direc-
tive had to be transposed)9. It furthermore agreed that Blue Card holders should lose 
their unlimited settlement rights automatically, if they draw social benefits during the 
                                                        
1 Y.K. Gümüs, EU Blue Card Scheme: The Right Step in the Right Direction?, EJML 12 (2010), 
p. 435, 451. 
2 2009/50/EC, OJ 2009 L 155/17; ‘Directive’ with a capital D refers to the Blue Card Directive. 
3 European Commission, Press Release, IP/11/1247. 
4 BGBl (Bundesgesetzblatt – Official Journal) 2012, 1224. 
5 Entwurf eines Gesetzes zur Umsetzung aufenthaltsrechtlicher Richtlinien der Europäischen 
Union und zur Anpassung nationaler Vorschriften an den EU-Visakodex, 
www.migrationsrecht.net (accessed 14 January 2012). 
6 Stefan Braun and Peter Blechschmidt, Süddeutsche Zeitung, 7 November 2011, p. 5. 
7 Sections (sect. - in German: §) of the Residence Act denote this Act. 
8 Süddeutsche Zeitung, 8 November 2011, p. 2. 
9 Roland Preuß, Süddeutsche Zeitung, 8 November 2011, p. 2. 
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first three years. The federal government decided on the Bill on 7 December 201110 
transposing the Directive, and three weeks later it was introduced to the parliament. 
The parliament adopted it, but only after having amended the bill on certain as-
pects.11  
The Residence Act entailed already a provision for highly qualified TCNs (sect. 
19), if they earn at least a minimum salary of € 66.000 (formerly € 86.000); although 
the government proposed to reduce it to € 48.000, the threshold has remained unaf-
fected.12 It gives certain rights according to sect. 19, in particular directly a ‘Niederlas-
sungserlaubnis’ (settlement permit – sect. 9, which is usually awarded i.a. if the TCN has 
had an ‘Aufenthaltserlaubnis’ (residence permit with a limited residence right) for at 
least five years and has a knowledge of German at least at the level of B1;13 the set-
tlement permit gives an unlimited residence right. 
The Bill (and later the Act) was also used for other purposes to attract qualified 
TCNs (‘Omnibus’-legislation). The other proposed amendments of national law 
include a residence permit for foreign graduates of German higher education (sect. 
18b), the relaxation of procedures for researchers (sect. 20), residence permits for 
TCNs who after their occupational training in Germany can stay in Germany if they 
work in a job which is regarded as continuation of their training (sect. 16b), and (only 
the Act) for qualified job seekers (sect. 18c). 
The transposition went through various stages. The bill of the government was 
sent to both Houses of Parliament. The Bundesrat (Federal Council = Upper House) 
had various suggestions for alterations, the Bundestag (Federal Diet = Lower House) 
held an expert hearing, for which the coalition parties introduced a motion for 
amendments,14 the Committee of Internal Affairs changed again and introduced new 
provisions; its deliberations were adopted by the Bundestag and the Bundesrat and thus 
paving the way for the transposition of the Directive. 
This Directive is the first one which regulates access to employment (but only for 
a specific sector), after a proposal of the European Commission on general access to 
employment had failed.15 Pursuing a sectoral approach the Commission announced 
in its ‘Policy Plan on Legal Migration’ of December 2005 that there should be, 
amongst others, a directive on highly qualified employment.16 
4.2 General Remarks on Transposition 
Competent within the German government is the Ministry of the Interior, which is in 
charge of migration, especially of all European legislative measures on migration, in 
particular of directives on TCNs and Union citizens. The Ministry of Labour and 
Social Affairs, however, is mainly affected by the Blue Card Directive (because of 
                                                        
10  www.bundesregierung.de. 
11 Bundesrats-Drucksache (BR-Drs.= Printed Matters of the Bundesrat) 848/11 of 30 December 
2011. 
12 BT-Drs. (Bundestags-Drucksache – Printed Matters of the Bundestag) 17/8682, p. 8 no. 9. 
13 Competence level B1 of the European Framework of References for languages. 
14 BT-Drs. 17(4)471. 
15 COM(2001) 386. 
16 COM(2005) 669. 
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access to the labour market and social security). It therefore participated in the nego-
tiations in the Council Working Party on Migration and Expulsion, in which the 
Ministry of the Interior took the lead, and it presented Germany in the Social Ques-
tions Working Party. Other ministries were involved because of their competence 
and interests: i.a. the Foreign Office (= Ministry of External Affairs, because of For-
eign Relations), the Ministry of Justice (because of its responsibility for the Constitu-
tion (Grundgesetz), the Ministry of the Economy and Technology (because of the im-
pact on employers), the Ministry of Education and Research (because of the equality 
provision regarding education), the Ministry of Health (because of health insurance) 
and the Ministry of Women, Seniors, Family and Youth (because of family benefits). 
Some provisions of the Directive did not require a transposition into German law 
since it already was in conformity with the Directive, for instance regarding the prin-
ciple of a single permit (introduced already in 2005 by the Residence Act), some of 
the equality provisions, freedom of association and labour law, since there is no dis-
crimination between Germans and foreigners, and social security according to Regu-
lation 1408/71 (now Regulation 893/2004), since the social security system only 
recognises insured persons, regardless of their nationality. 
Other provisions required the introduction of new provisions and/or amend-
ments of existing law in the Residence Act (especially the introduction of sect. 19a, 
which is the main provision of the transposition of the Directive, introduces the Blue 
Card and transposes most of the provisions of the Directive, and sect. 29 et seq. on 
family reunification) and of social legislation (especially Sozialgesetzbuch VI = Social 
Code, book VI). In addition, certain regulations (which are part of the Act) are 
amended: the Residence Regulation, the Implementation Regulation of the central 
register on foreigners, the employment regulations as regards access to work (Beschäf-
tigungsverordnung for those TCNs who are outside Germany, and the ‘Beschäftigungsver-
fahrensverordnung’, for those TCNs who are already inside Germany). 
 Although not required by the Directive the German ‘Staatsangehörigkeitsgesetz’ 
(nationality law) is amended to the extent that holders of the Blue Card can be 
granted the German nationality after eight years of legal residence.  
4.3 Details of Chapter 1: General Provisions 
The definition of highly qualified occupation is to be found in art. 2 (b) of the Direc-
tive: as it shall be an employee according to national law, there is no need for trans-
position. Higher professional qualification cannot only be proven by a higher educa-
tion qualification but also by professional experience ‘when provided for by national 
law’ (art. 2 (g) of the Directive). Although sect. 19a (1) no. 1 allows both possibilities, 
in case of professional experience the act does not provide for the necessary secon-
dary legislation (Regulation of the Ministry of Labour and Social Affairs). This it has 
not been fully transposed.17 
Art. 3 (2) excludes certain third-country nationals from the scope of the Directive. 
Sect. 9a (3) and 19a (5) transpose these excluded persons mentioned in art. 3 (2). 
                                                        
17 Cf. ECJ C-263/96 (Commission/Belgium). 
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Art. 3 (3) (as well as art. 8 (4) and recital 22) of the Directive has the purpose to 
reduce the ‘brain drain’ in developing countries, whereby for certain professions 
bilateral agreements remain unaffected. Although this provision is not mandatory 
(‘may’), it is transposed by sect. 19a (2) no. 3, giving the Ministry of Labour and So-
cial Affairs the power to regulate the professions of nationals of certain States which 
are needed in (developing) countries of origin, they do not receive permission to 
access the European Union as a Blue Card holder. The provision of the Directive is, 
however, not going to be fully transposed by the Act since it does not provide for 
relevant secondary legislation. 
Art. 3 (4) of the Directive allows to issue national residence permits other than 
the Blue Card for any purpose of employment (‘co-existence of national provisions’) 
which, however, do not give the right of moving to and residing in a second Member 
State (art. 18 et seq.); such a right cannot be granted by a national settlement permit. 
Germany had already provisions, in particular sect. 19 for highly qualified TCNs and 
other TCNs as regards access to employment; such provisions could be retained.  
Art. 4 of the Directive allows more favourable provisions under national law. The 
transposition was not intended by the German government to go beyond what is 
required by the Directive. On the other hand, because of a demand for highly quali-
fied TCNs and since the Blue Card will be the main instrument for these TCNs there 
are more favourable provisions in the German Act. 
4.4 Details of Chapter II: Conditions of Admission 
Art. 5 and 6 of the Directive lay down the conditions for admission, in particular art. 
5. Most of the general provisions (art. 5 (1)) could be found in other directives18, i.a. 
valid work contract or binding offer, travel documents and visa, no threat to public 
policy, security or health – which are already in existing national law, thus there is no 
need for a transposition. In particular, art. 5 (1) (a) establishes a system in labour 
migration based on needs; such a provision is in conformity with German law. 
According to art. 5 (3) of the Directive the salary criterion shall be at least 1,5 
times the average gross annual salary. This threshold has been transposed by sect. 19a 
(2) giving the power to the Ministry of Labour and Social Affairs to regulate it, which 
will be done in subordinate legislation (sect. 41a (1) Employment Regulation), 
whereby the salary threshold will be € 44,000 according to the Government Bill. The 
exact amount is not expressly mentioned in subordinate legislation, it is only stated 
that it is two third of the income limit from which social insurance contributions are 
chargeable (Beitragsbemessungsgrenze), according to the reasoning of the Bill for pension 
contributions in 2011 the amount is € 66,000; two thirds of that amount are € 44,000. 
Art. 5 (3), however, refers to the gross annual salary; whether the reference to the 
income limit from Directive which social insurance contributions are chargeable is a 
proper transposition of the directive can well be questioned.19 It can also be ques-
tioned whether or not the transposition demands an exact threshold to be named; the 
                                                        
18 Directives 2004/114 en 2005/71; cf. Hailbronner/Schmidt, in K. Hailbronner (ed.), EU Immigra-
tion and Asylum Law, München/Oxford: Beck/Hart 2010, p. 732, fn 1. 
19 The amount of € 44.000 was questioned by some experts, cf. e.g. Dienelt, in BT-Drs. 17(4)482 
E; submission of the SPD, BT-Drs. 17/9029.  
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reference in sect. 19a, referring to a regulation of the Ministry of Labour and Social 
Affairs in sect. 41a Employment Regulation, whereby the Ministry of the Interior 
announces every year for the past year the minimum income limit from which social 
contributions are chargeable might not suffice. The Federal Ministry of the Interior 
quotes the income limit as € 44,800.20 The obligation to publish the income criterion 
according to art. 5 (3) of the Directive, however, is transposed by the announcement. 
According to art. 5 (5) of the Directive the salary threshold for employment in 
professions which are in particular need is 1,2 times the average gross annual salary; 
the transposition is as well done by sect. 19a (2) giving the power to the Ministry of 
Labour and Social Affairs to regulate it. This will be done in sect. 41a (2) Employ-
ment Regulation, referring again to the announcement of the Ministry of the Interior; 
like the Directive it refers to ISCO definitions. This salary threshold is according to 
the Bill € 33,000 and applicable to natural scientists, mathematicians, engineers, doc-
tors and IT-qualified personnel; other professions can only benefit from this lower 
limit once the Federal Employment Office (Bundesagentur für Arbeit) has authorized it. 
The Act (sect. 41a (2) Employment Regulation) determines that salary by that 52% of 
the yearly income limit from which social insurance contributions are chargeable. 
Again, it can be questioned whether the reference to this limit is a proper transposi-
tion. The Ministry of the Interior quotes the salary as € 34,944. 
Although the Federal Employment Office is usually required to give its approval 
for the employment of TCNs (sect. 39) according to sect. 3a Employment Regulation 
such approval is not required in case of a Blue Card Holder. This means that the 
usual investigation of preference of Germans, other EU-nationals and TCNs, who 
are lawfully residing and already forming part of the labour market21, before a TCN is 
employed does not apply,  
According to art. 6 (volumes of admission) Member States retain the power to 
regulate access to work for highly qualified employment; this quota can be even zero 
(recital 8, corresponding to art. 79 (5) TFEU according to which Member States 
retain the power to decide on volumes of admission of TCN job-seekers). The vol-
ume criterion is not applicable in case of renewal22 and not if the TCN is granted a 
long-term residence status. Since it is generally acknowledged in Germany that there 
is a lack of qualified people for the foreseeable future Germany is not likely to restrict 
volumes of admission or even reduce them to zero; a restriction of the volumes of 
admission would require a relevant decision.23 In absence of such a decision the Act 
does not entail a quota. 
4.5 Details of Chapter III: EU Blue Card, Procedure and Transparency 
Articles 7 et seq. of the Directive entail provisions on the Blue Card, its procedure 
and transparency. The issuance of a Blue Card is possible under two conditions (art. 
                                                        
20 Note of 13 June 2012, www.hrk.de/berichte_und_publikationen/6916 php (accessed 28 June 
2012).  
21 Council resolution of 20 June 1994, OJ 1996, C 274, p. 3. 
22 Hailbronner/Schmidt (fn. 18), p. 741, note 7. 
23 Hailbronner/Schmidt (fn. 18), p. 790, note 13. 
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7 (1)): firstly, the fulfilment of the conditions set out in art. 5, secondly a positive 
decision according to art. 8. Such a decision is subject to volumes of admission (art. 6 
and 8 (3)), whereby the Member State has determined by a decision on the quota; 
such a decision has not been made in Germany. The procedure for the issuance of a 
Blue Card is regulated by sect. 19a. The costs for a Blue Card are € 140 (sect. 69 (3)). 
It is the same amount as for a residence permit.24  
Art 7 (2) of the Directive determines that the period of validity of the Blue Card 
shall between one and four years. This provision has been insufficiently transposed 
by sect. 19a (3), according to which a Blue Card is issued for up to four years; the 
minimum of one year is not mentioned. A more favourable provision could be re-
garded in that after 33 months of employment TCNs will receive a settlement permit 
(sect. 19a (6)), it will be only 21 months if the Blue Card Holder has a knowledge of 
German language (at least level B1). 
Art. 8 of the Directive deals with grounds for refusal. There was no need for 
transposing art. 8 (2) which gives the power to examine the situation of the labour 
market during the first two years since there is a lack of highly-qualified persons. In 
addition, paragraph (2) (as well as recital 7) includes the principle of EU preference. 
Germany did not make use of this facultative clause since the consent of the Federal 
Employment Office, which usually investigates whether or not there is an EU-
preference, is not required by sect. 3a Employment Regulation. The optional clause 
of art. 8 (5) of the Directive allows to reject an application if the employer has been 
sanctioned in conformity with national law for undeclared work and/or illegal em-
ployment. This provision has been used and transposed by sect. 40 (2) no. 3. 
According to art. 9 (3) (b) and (d) of the Directive, a Blue Card may be withdrawn 
or refused to renew if the holder is not able to maintain himself because he has no 
sufficient resources or applies for social assistance. It has been transposed (sect. 4 (1) 
(sent. 2) and 52 (1) and (2)). 
According to art. 10 Member States shall determine whether applications are to 
be made by the TCN and/or his (future) employer. A transposition was not required 
since sect. 81 prescribes that the TCN himself has to file an application. 
There is no provision in the Act that a decision to admit a person as a Blue Card 
holder has to be notified ‘as soon as possible and at the latest within 90 days’ (art. 11 
(1) of the Directive). In general, the German administration is not bound by time-
limits for a decision, although according to the Code of Administrative Court Proce-
dure (Verwaltungsgerichtsordnung) after three months a complaint about inaction 
(Untätigkeitsklage) can be lodged with the Administrative Courts that the administra-
tion should decide on the application, unless there is only one decision possible 
(whether or not there is an entitlement). In any case, such a claim after three months 
for admitting a Blue Card holder does not correctly transpose the relevant provision 
of the Directive. 
                                                        
24 BT-Drs. 17/8682, p. 22. 
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4.6 Details of Chapter IV: Rights 
Art. 12 et seq. of the Directive, grant certain rights to the Blue Card holder, in par-
ticular labour market access, in case of temporary unemployment, and equal treat-
ment.  
4.6.1 Art. 12 
According to art. 12 (1) of the Directive, equality in labour market access during the 
first two years of employment may be restricted. Germany did not make use of this 
optional clause. 
During the first two years (art. 12 (2)) a change of employer requires an authoriza-
tion. According to sect. 19a (4) the Foreigners’ Office (Ausländerbehörde) can authorize 
it; usually (but not in this case if the TCN fulfils the requirements for a Blue Card 
according to sect. 19a (1)) the Foreigners’ Office has to consult the Federal Employ-
ment Office for approval (sect. 39).  
Restrictions on access to employment for TCNs are allowed according to art. 12 
(3) and (4) of the Directive. According to the German legislation, in the exercise of 
public authority certain posts are reserved for Germans. Criteria for restrictions for 
Union citizens are developed by the CJEU’s case law.25 Although it is not clear 
whether the formulation in paragraph (3) contains a reduction compared to the law 
applicable to EU-citizens it may well be argued that the exercise of public authority 
justifies a restriction even if it is only an inferior part of the professional function.26 
In any case, there is no transposition. 
Art 12 (5) of the Directive entails the principle of EU preference, which is ob-
served by Germany. There is a lack of qualified persons which cannot be filled with 
Germans and EU-nationals thus this requirement is of no practical importance. 
4.6.2 Art. 13 
In case of temporary unemployment the Blue Card shall be withdrawn after three 
months of unemployment (art. 13). There is no provision to that extent in the Act, 
thus the general national rules apply. As the additional period of three months (1 ) 
has to be observed, a transposition would have been necessary.27  
4.6.3 Art. 14 
Art. 14 of the Directive grants various enumerated rights of equality with nationals 
(the same rights as Germans enjoy) other than labour market access which is already 
covered by art. 12. 
The rights enshrined in art. 14 (1) (a) to (e) (working conditions, freedom of asso-
ciation, education and vocational training, recognition of diplomas, social security) 
and (g) to (h) access to goods and services, free access to the entire territory) are 
already assured in German law. Regarding educational training (c), study and mainte-
                                                        
25 Cf. e.g. ECJ 225/85 (Commission/Italy). 
26 Hailbronner/Schmidt (fn. 18), p.765 + 766. 
27 Cf. ECJ C-38/99 (Commission/France). 
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nance grants are part of ‘educational training’.28 Therefore it is at least debatable 
whether sect. 8 of the Federal Law on education grants (Bundesausbildungsförderungs-
gesetz), which regulates that grants i.a. to TCNs are awarded, is compatible with the 
Directive. The Act does not make use of this restriction. 
Equality as regards export of old-age pensions for TCNs has been so far regulated 
that such pensions are exported at a reduced rate (70%) unless there are bilateral 
agreements which provide for a 100% export; Germans when moving abroad are 
entitled to 100% export. The provisions of the Directive (art. 14 (1) (f), art. 16 (6)) 
are transposed by an amendment of the Social Code, book VI, sect. 113 (Sozialgesetz-
buch VI).29 The amendment does not only cover old-age pensions for Blue Card 
holders but as well survivors' and childrens' pensions. A further amendment concerns 
sect. 114 Social Code, book VI, as ‘income’ not only covers the income generated by 
the employment but also income from orphans' and widows'/widowers' pensions.30 
Both proposed amendments are more favourable provisions. 
4.6.4 Art. 15 
As far as family members are concerned (art. 15: derogations from Directive 2003/86 
on family reunification) the Directive will cause some amendments to the Residence 
Act (sect. 29 et seq.); whether Directive 2003/86 has been properly transposed is not 
dealt with by this article.31  
According to art. 15 (2) family reunification is possible, even if the Blue Card 
holder has no reasonable prospects of permanent residence and has not met a certain 
minimum period of residence. The transposition can be found in sect. 29 (1) (1) 
which allows family reunification of a Blue Card holder. 
Art 15 (3) of the Directive has been properly transposed for the spouse and the 
children. It prescribes that integration conditions and measures ‘may only be applied 
after the person concerned has been granted family reunification’. The normal rule 
(sect. 30 (1) (no. 2)) requires that the spouse is at least able to communicate in the 
German language on a basic level32 before family reunion is granted; in that respect – 
in contrast to the Bill – parliamentarians have assured a proper transposition since 
sect. 30 (1) (sentence 3) (g) (family members of a Blue Card holder are exempt from 
the requirement of basic German knowledge before family reunification is granted) 
was introduced. For the children of the Blue Card holder sect. 32 (1a) is introduced. 
According to art. 15 (4) of the Directive a decision to grant residence permits for 
family members has to be taken within ‘six months’; a transposition of this time-limit 
                                                        
28 Hailbronner/Schmidt (fn. 18), p. 772. 
29 The Bundesrat in its opinion (BR-Drs.848/11, p. 11) asked for a general amendment, and not 
only for Blue Card Holders, since it will have to be further amended by the transposition of the 
single permit directive (2011/98) Although the Government wanted to examine this request 
(BT-Drs. 17/8682, p. 37), it had obviously turned it down.  
30 Reasoning of the Government (BT-Drs. 17/8682, p- 24). 
31 Cf. e.g. Brinkmann, ‘The Transposition of the Family Reunification Directive in Germany’, in: 
A. Böcker et al. (eds), Migratierecht en Rechtssociologie, Liber Amicorum Kees Groenendijk, Nijmegen: 
Wolf Legal Publishers 2008, p. 35 et seq.  
32 Basic level is defined as ‘Competence level A 1 of the European Framework of References for 
languages’. 
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is not part of the Act. Presently there are many instances where the administration 
took more than six months to decide on family reunification. 
Art 15 (5) prescribes that ‘the duration of validity of the residence permit for fam-
ily members’ shall be the same as for the Blue Card holder. This provision is trans-
posed by an addition to sect. 27 (4). 
Art. 15 (6) stipulates that there is no time limit in access to employment; there is 
no need of transposition since sect. 29 (5) allows an economic activity for family 
members of a TCN who is entitled to pursue an economic activity. 
4.6.5 Art. 16 
The provisions of the Blue Card Directive on long-term residents (art. 16 and 17, 
derogations of Directive 2003/109) are transposed by amending sect. 9a and 9b. 
Whether or not Directive 2003/109 is properly transposed is not discussed in this 
article. According to the Government Bill art. 16 (2) (a) was not properly trans-
posed:33 the parliamentarians, however, assured a proper transposition. Sect. 51 (9) 
(sent. 1) (no.3) transposes these provisions insofar that within two years the Blue 
Card holder loses the rights of an EU-long-term resident. 
4.7 Details of Chapter V: Residence in other Member States 
Residence in other Member States is regulated in art. 18 et seq.. According to art. 18 
(1), after 18 months of legal residence there is a right to move to another Member 
State. At first glance there is no transposition needed, since the exercise of this right 
to leave the first Member State (Germany) does not concern the interests of Ger-
many (access to the labour market). Otherwise there is no implementation envisaged 
as to residence in the second Member State, which certainly could be Germany. Re-
garding art. 18 there is nothing in the Act to transpose the various requirements al-
though e.g. regarding (5) requiring a temporary residence permit (optional clause) 
there is sect. 81 that the residence is deemed to be permitted until a decision on the 
application has been taken. There is no need for a transposition of art. 18 (7) (the 
Member States may continue to apply volumes of admission) since Germany does 
not make use of art. 6 (volumes of admission). 
4.8 Details of Chapter VI: Final Provisions 
According to art. 22 Member States have to appoint contact points for receiving and 
transmitting certain information. The act transposes this provision by sect. 91c which 
named the Federal Office for Migration and Refugees as the contact point.  
4.9 Conclusion 
Although the Act bears the title ‘transposition of the highly-qualified Directive’ the 
transposition was only one part of the Act; the Act entailed other provisions which 
                                                        
33 Cf. Dienelt, BT-Drs. 17(4)482 E 
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are meant to attract qualified TCNs, the main reason of the Act. Since the annual 
salary threshold of € 66.000 for highly qualified workers (national title – sect. 19) is 
deleted, the national title will only apply to scientists and teachers. In future, the Blue 
Card will be the main residence title for highly qualified TCNs with a much lower 
salary threshold than until now, and the purely national title will be insignificant, as it 
can be expected that highly qualified TCNs opt for the Blue Card rather the title in 
sect. 19.34 The approach that the Blue Card title will be the main title for highly quali-
fied TCNs means that national law follows closely European legislation; it is not only 
an addition to national law, in effect, it replaces the national title. 
The transposition of the Directive interferes with various existing national acts 
and regulations, which are amended and/or new provisions are introduced. As a 
result of the transposition of the Directive and other European directives on TCNs 
(e.g. on family reunification, on long-term status, on students, on researchers) the 
national law becomes more and more complex and hard to follow up, as a conse-
quence of the transposition of directives there are exceptions and additions to general 
rules on TCNs in all relevant laws;35 and it will be even worse in the future, when 
other directives are transposed (the single permit Directive36 and the currently nego-
tiated directives on seasonal workers37 and on intra-corporate transferees38). In addi-
tion, the relationship of the transposition of the Directive to art. 20 (researchers), 
based on Directive 2005/71/EC, becomes complicated since some researchers 
would qualify for a Blue Card too;. there are parallels and differences (application 
procedure, minimum salary [for researchers € 21,000 resp. € 17,920 net], rules for 
getting a national title, especially long-term residence).39 
The Government Bill transposed most provisions of the Directive. Parliamentari-
ans changed the Bill considerably in various respects and thus wanting to make sure 
that the Directive is properly transposed; they made the Blue Card the main instru-
ment for highly qualified people. The Directive has been mostly properly transposed; 
there are, however, certain deficiencies in several respects (salary criterion, validity of 
the Blue Card, time-limits for decision, temporary unemployment). Optional clauses 
(professional experience, ‘brain drain’- clause) have not been fully transposed, other 
optional clauses, which are disadvantageous to the applicant, but in favour of the 
State, have been mostly transposed (e.g. national restrictions on family benefits could 
stay in force). On the other hand, more favourable provisions (e.g. sect. 113 and 114 
of the Social Code, book VI) were introduced. 
Since Germany is not the country which highly qualified TCNs are yearning for 
the effect of the transposition of the Directive is likely not to give a boost for TCNs 
to come to Germany. This applies as well to the other amendments. 
 
 
                                                        
34 In 2011 there were only 159 residence titles for highly qualified TCNs according to sect. 19 (cf. 
BT-Drs. 17(4)482F). 
35 Cf. Submission of BÜNDNIS 90/DIE GRÜNEN, BT-Drs. 17/9437. 
36 Directive 2011/98, OJ L 343.  
37 Proposal of the Commission of 13 July 2010, COM(2010) 379 final. 
38 Proposal of the Commission of 13 July 2010, COM(2010) 378 final. 
39 Federal Ministry of the Interior, fn. 20. 
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5 Going it Alone on Skilled Labour Migration: The 
United Kingdom and the Blue Card Directive 
Bernard Ryan 
5.1 Introduction 
It was always unlikely that the United Kingdom would participate in what became 
Directive 2009/50 on Highly Qualified Employment (‘the Blue Card Directive’). The 
reluctance of British Governments to bind themselves to European Union directives 
on economic migration was already evident in 2001, when the Commission proposed 
a general directive on migration for employment and self-employment.1 At that time, 
the Labour Government’s position was that it would not participate in any measures 
concerning immigration, as that ‘would be inconsistent with the UK's ability to de-
termine its admissions policy.’2 Accordingly, the Labour Government declined to 
participate in the negotiations which led to the Blue Card Directive in 2008, as to do 
so would have been ‘at odds … with managing migration on the basis of a national 
assessment of labour market needs’ and would have ‘erode[d] the UK Government’s 
decision to maintain its own immigration control of third-country nationals’.3  
Britain therefore remains free to define its policy on skilled migration, by refer-
ence to its own economic and political conditions. Section 2 of this chapter will 
summarise the evolution of policy on skilled migration in the period of Labour Gov-
ernment from 1997 to 2010. Section 3 will then detail the more restrictive approach 
put in place by the current Conservative/Liberal Democrat coalition since it took 
office in May 2010. A fourth section will offer a comparison of recent British policy 
with the model of skilled labour migration provided for in the Directive. The chapter 
as a whole will highlight the fluidity of recent British policy, and will conclude that 
future British participation in measures such as the Blue Card Directive remains im-
probable. 
5.2 Policy under Labour Governments (1997-2010) 
Prior to the election of the first Labour Government under Tony Blair in 1997, Brit-
ish policy on labour migration had been relatively stable for twenty-five years. In the 
early 1970s, the end of the post-war boom had coincided with Britain’s joining what 
                                                        
1 COM (2001) 386. 
2 Letter of 3 January 2002 of Home Office Minister Angela Eagle, House of Commons, European 
Scrutiny Committee: Fifteenth Report (2001-2002 HC Papers 152-xv), para 3.4. 
3 House of Commons, European Scrutiny Committee: Thirtieth Report (2007-2008 HC Papers 16-
xxvii), para 20.6. 
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became the European Union.4 From that time, Britain essentially had a single policy 
for all non-EU labour, whether from Commonwealth countries or elsewhere. That 
policy centred on employer applications for work permits for skilled workers, which 
were assessed against a straightforward set of criteria, including a minimum skill level, 
the need for a test of the resident labour market, and no undercutting of terms and 
conditions.5 Prior to 1997, the most significant departure from these orthodox ar-
rangements followed a Conservative Government review in 1989, the aim of which – 
in line with the wider deregulatory stance of the time - was to reduce the work permit 
system’s ‘burden’ on business. The subsequent reform exempted highly-qualified 
occupations for which there was a recognised shortage, and senior intra-company 
transfers, from the resident labour market test.6  
After Labour came to power in May 1997, the comparatively benign economic 
context led it to a more favourable approach towards labour migration, at all skill 
levels. A speech given by Immigration Minister Barbara Roche in September 2000, in 
which she called for ‘a policy that meets modern needs’, is generally seen as a pivotal 
moment.7 Her assessment was that ‘[t]he evidence shows that economically driven 
migration can bring substantial overall benefits both for growth and the economy’. 
That approach was broadly followed throughout Labour’s period in office. Labour 
would go on to overhaul the framework governing economic and student migration 
from outside the European Union when it introduced a ‘points based system’ (‘PBS’) 
in 2008. But the PBS was essentially a re-arrangement and rationalisation of the pre-
vious categories, and did not in itself involve the introduction of a new policy direc-
tion in the area.  
The Labour Government had already begun to relax policy concerning skilled la-
bour migration by September 2000. A series of changes from November 1999 to 
October 2000 saw the addition of information technology posts to the list of ‘short-
age occupations’, the exemption of all intra-company transfers from the resident 
labour market test, and the removal of a requirement of two years’ employment ex-
perience for most work permits.8 From November 2008, Tier 2 of the PBS replaced 
the previous work permit system. Tier 2 was sub-divided into four categories: sports-
persons, ministers of religion, intra-company transferees and Tier 2 (General) for 
other workers. A key feature of Tier 2 was that, for the first time, employers were 
                                                        
4 For convenience, the term ‘European Union’ is used throughout this chapter, including where 
it is anachronistic. It should be taken to include nationals of the three European Economic 
Area states and of Switzerland since they became exempt from labour market restrictions in EU 
Member States. 
5 See Daniel Duysens, ‘Work Permits – Department of Employment Control of the Labour 
Market’ (1977) 6 Industrial Law Journal 85-98.  
6 See John Salt and R. Kitching, ‘Labour Migration and the Work Permit System in the United 
Kingdom’ (1990) 28 International Migration 267, p. 270-271. 
7 Barbara Roche, ‘UK Migration in a Global Economy’, 11 September 2000, quoted in Sarah 
Spencer, The Migration Debate (2011), p. 86-87. 
8 Will Somerville, Immigration under New Labour (2007), pp 30-31; ‘Work Permit Bureaucracy to be 
Slashed’, Department for Education and Employment, 2 May 2000; ‘Work Permit System will 
make it Easier for Firms’, Department for Education and Employment, 28 September 2000. In-
formation technology posts were removed from the shortage occupation list in September 
2002. 
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licensed to issue ‘certificates of sponsorship’ to skilled workers, on the basis of which 
the workers then sought immigration permission.  
From 2008, Tier 2 policy was led by a new independent body, the Migration Ad-
visory Committee (‘MAC’), which was (and is) mainly staffed by professional econo-
mists. For example, in November 2008, the Government broadly followed a MAC 
recommendation for an overhaul of the shortage occupation list, and thereby reduced 
the total number of persons employed in shortage occupations by around 20%.9 
Similarly, in August 2009, the MAC recommended two changes to the intra-company 
transfer category: an increase in the period of prior employment required for eligibil-
ity as ‘established staff’, from six months to twelve; and, a new provision for graduate 
trainees, who would be eligible after three months’ employment, but would be eligi-
ble for a maximum twelve-month stay.10 These modifications were then adopted by 
the Government with effect from 6 April 2010.11 
A second area of reform in the Labour period concerned highly skilled migrants. 
January 2002 saw the introduction of the highly skilled migrants programme (HSMP), 
which allowed successful applicants to engage in any employment or self-
employment. The criteria in use within this scheme changed frequently during the 
following years. The initial version of the HSMP awarded points for education, work 
experience, previous earnings and ‘achievement’. In October 2003, the scheme was 
adjusted to award points for a partner’s education and experience, and to favour 
those under 28. A further change, in April 2005, provided that persons with an MBA 
from one of 50 leading international business schools would be deemed to meet the 
points score automatically. In December 2006 the main (non-MBA) part of the 
scheme was completely overhauled, to favour those under 34, bachelor’s degrees and 
higher qualifications, and earnings above £16,000 per annum, while omitting experi-
ence, achievement and partners’ attributes. From June 2008, the HSMP was replaced 
by Tier 1 (General) of the point-based system, but without a substantive change to 
the criteria. From 31 March 2009, new applicants under Tier 1 (General) were re-
quired to have a minimum of a Master’s degree in order to be qualify, and scored no 
points for previous earnings below £20,000 per annum. Finally – after advice from 
the Migration Advisory Committee – from 6 April 2010, the qualification threshold 
was lowered to again include bachelor’s degrees; the minimum salary which could 
count was increased to £25,000; it became possible to qualify solely on the basis of 
previous earnings of £150,000 per annum; and the provision for age was relaxed so 
that some points were awarded for all ages up to 40.12 
                                                        
9 Migration Advisory Committee, Skilled Shortage Sensible: The Recommended Shortage Occupation Lists 
for the United Kingdom and Scotland (September 2008); ‘200,000 fewer job available to migrant 
workers under new rules’ (UK Border Agency, 11 November 2008). 
10 Migration Advisory Committee, Analysis of the Points Based System: Tier 2 and dependants (August 
2009), p 115. 
11 UK Border Agency, Changes to Tier 1 and Tier 2 of The Points-Based System Statement of Policy (March 
2010), pp 11-13. The new policy also made provision for a ‘skills transfer’ element, for which 
there was no qualifying period of employment, but a maximum twelve-month stay. 
12 For the Migration Advisory Committee proposals, see Analysis of the points-based system: Tier 1 
(December 2009). 
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A third set of reforms saw the emergence of a policy of encouraging international 
graduates to stay to work in the United Kingdom, through the creation of transitional 
routes between study and employment. The first of these was the Science and Engi-
neering Graduates Scheme (SEGS), introduced in October 2004, which permitted 
graduates of British universities in those fields to work for up to 12 months, starting 
at any time within the 12 months after graduation. The more extensive ‘Fresh Talent: 
Working in Scotland Scheme’ was then launched for Scotland alone in June 2005: it 
was similar to the SEGS, but applied to all fields of study, and allowed an initial stay 
of up to 24 months. The final, and most significant, step was the International Grad-
uates Scheme, which allowed all international graduates a two-year stay, with effect 
from May 2007. In June 2008, when the points-based system came into effect, this 
scheme was reconstituted as Tier 1 (Post-Study Work), without substantive changes. 
A more general reform in the Labour period saw the introduction of English lan-
guage requirements for skilled workers. From 7 November 2006, those seeking ad-
mission to the United Kingdom under the HSMP or (later) Tier 1 (General) were 
required to show knowledge of the English language to an intermediate level (Coun-
cil of Europe level B2). Skilled workers under Tier 2 (General) also became subject to 
a requirement to show basic knowledge of the English language (Council of Europe 
level A1), when Tier 2 came into operation on 27 November 2008. Intra-corporate 
transferees had to meet the same standard if they sought to extend their stay beyond 
three years. In all of these categories, there were (and are) exceptions for nationals of 
‘majority English-speaking countries’,13 and for other persons who have obtained a 
degree taught in English.  
A final group of reforms in the Labour period of Government concerned settle-
ment. The position Labour had inherited in 1997 was that all skilled economic mi-
grants became eligible for indefinite leave after a minimum of four years’ residence. A 
first change, in April 2006, saw that qualifying period increased to five years.14 A 
second change, in April 2010, saw the ending of eligibility for settlement after five 
years for those in the intra-company transfer category.15 (This meant that they were 
likely to acquire settlement only through the general provision for indefinite leave for 
persons with ten years’ continuous lawful residence.)  
5.3 Coalition Restrictions (May 2010 onwards) 
The combination of Labour’s various policy changes with the underlying benign 
economic conditions saw a marked increase in economic migration from outside the 
EU in its years in Government. One measure of that increase is the International 
Passenger Survey estimate of non-EU nationals coming to the United Kingdom pri-
marily for work purposes. It has shown an increase from 34,000 in 1997 to a peak of 
                                                        
13 These are: Antigua and Barbuda, Australia, the Bahamas, Barbados, Belize, Canada, Dominica, 
Grenada, Guyana, Jamaica, New Zealand, St Kitts and Nevis, St Lucia, St Vincent and the 
Grenadines, Trinidad and Tobago and the USA.  
14 UK Border Agency, ‘Changes to the Immigration Rules: Leave to remain and Settlement’ (13 
March 2006). 
15 UK Border Agency, Changes to Tier 1 and Tier 2 of The Points-Based System: Statement of Policy 
(March 2010), p 12. 
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114,000 in 2004, before falling to 56,000 in 2010.16 The estimated level of net migra-
tion, of all nationalities and for all reasons, has also increased over the past 15 years. 
Having stood at 92,000 in 1997, it reached one peak of 245,000 in 2004, and then a 
new peak of 252,000 in 2010.17  
These increases in work-related migration from outside the EU and in net migra-
tion led the Conservative Party to make significant policy promises on both subjects 
while in opposition. In November 2006, it announced its intention, if returned to 
Government, to introduce a specific limit on the overall level of economic migration, 
in order to reflect ‘the wider effects on society’ of such migration.18 In the Conserva-
tive election manifesto published in April 2010, that commitment was elaborated in 
two ways.19 Firstly, the manifesto promised to ‘take steps to take net migration back 
to the levels of the 1990s – tens of thousands a year, not hundreds of thousands’. 
Secondly, in order to achieve that wider objective, it promised among other things ‘to 
set an annual limit on the number of non-EU economic migrants admitted into the 
UK to live and work’. The outcome of the May 2010 election was a Coalition be-
tween the Conservatives and the Liberal Democrat Party, which had not previously 
favoured either a net migration target or a numerical limit on economic migration.20 
Nevertheless, the formal Coalition agreement published that month included a com-
mitment to set an annual limit to non-EU economic migration.21 In addition, while 
the Coalition agreement was silent in relation to a net migration target, the Conserva-
tive Prime Minister, David Cameron, indicated at its launch that such a target would 
indeed be Government policy.22  
In pursuit of these policies on economic migration and net migration, the Coali-
tion Government closed Tier 1 (General) with effect from 6 April 2011.23 The clo-
sure of Tier 1 (General) has been offset only in part by the establishment of a new 
category called Tier 1 (Exceptional Talent). This new category is stated to be for:  
‘exceptionally talented individuals in the fields of science, humanities, engineering and 
the arts who wish to work in the UK. These individuals are those who are already 
                                                        
16 International Passenger Survey data, summarised in Migration Advisory Committee, Analysis of 
the Points Based System (2009), p 48; Office for National Statistics, Migration Statistics Quarterly Re-
port (November 2011), Table 3. 
17 Office for National Statistics, International Migration (1999), Table 2.1 and Office for National 
Statistics Provisional International Passenger Survey (IPS) estimates of Long Term International Migration 
March 2011 (November 2011), Table 1. 
18 Conservative Party, Controlling Economic Migration (November 2006), p 4; ‘Tories to promise 
significant cuts in economic immigration’, Times, 9 November 2006. 
19 Conservative Party, Invitation to Join the Government of Britain (April 2010), pp 20-21. 
20 The Liberal Democrats’ manifesto in 2010 simply referred in general terms to the goal of 
‘manag[ing] migration so that it benefits Britain and is fair for everyone’: Liberal Democrat Mani-
festo 2010 (April 2010), p 75. 
21 HM Government, The Coalition: Our Programme for Government (2011), p 21. 
22 ‘A fresh start, but tough choices are kicked into the long grass’, Daily Telegraph, 21 May 2010. 
23 Home Secretary, Theresa May, House of Commons Debates, 23 November 2010, col 169. In the 
period from 19 July 2010 to 5 April 2011, the Coalition put interim arrangements in place, to 
limit recourse to Tier 1 (General). The key changes were the raising of the points requirement 
to 80 for those who earned less than £150,000 per annum, and the introduction of a limit of 
5400 new grants over the period.  
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internationally recognised at the highest level as world leaders in their particular field, 
or who have already demonstrated exceptional promise and are likely to become 
world leaders in their particular area.’24 
Tier 1 (Exceptional Talent) is however limited to a maximum of 1000 new admis-
sions each year, based upon a quota of endorsements allocated to four leading scien-
tific bodies.25  
Separately, the Coalition Government has decided to bring the Tier 1 (Post-Study 
Work) category to an end, with effect from April 2012. When the Coalition Govern-
ment initially proposed the closure of the category in December 2010, its reasons 
included the following: the general goal of reducing net migration; the aim that the 
international student route be primarily about study; the fact that only half of those in 
the category were working in skilled employment; and, the increase in graduate un-
employment in Britain in the post-2008 recession.26 From April 2012, international 
graduates will be able to stay in the United Kingdom as skilled workers under Tier 2 
(General).27 In switching to Tier 2 (General), graduates will be exempt from the resi-
dent labour market test, and will not be covered by the numerical limit which applies 
to it (discussed below). In addition, provision is to be made within Tier 1 for ‘gradu-
ate entrepreneurs’ ‘who have been identified by UK universities as having developed 
world class innovative ideas or entrepreneurial skills’.28  
The Coalition’s policies on economic immigration and net migration have also led 
to substantial reform of Tier 2 (General) by the Coalition Government. With effect 
from 6 April 2011, there is to be an annual numerical limit upon ‘restricted’ catego-
ries of certificate of sponsorship. For the year 6 April 2011 to 5 April 2012, that limit 
was set at 20,700 restricted certificates. Job offers for which the salary is £150,000 or 
more are exempt from the numerical limit. There is also an exemption for in-country 
applicants who are eligible to apply under Tier 2 (General), including highly skilled 
persons, skilled workers and international students.29  
Applications covered by the numerical limit are ranked according to a points 
scheme.30 Within that scheme, points are firstly scored according to the ‘type of job’, 
as follows:  
 
  
                                                        
24 UK Border Agency, Tier 1 (Exceptional Talent) Policy Guidance (version 8/2011), p 9.  
25 The first allocation of 1000 endorsements covered the period 9 August 2011 to 5 April 2012. 
The 1000 endorsements were allocated as follows: 300 to the Arts Council, for the arts; 300 to 
the Royal Society, for the natural sciences and medical science research; 200 to the Royal Acad-
emy of Engineering, for engineering; and, 200 to the British Academy, for the humanities and 
social sciences. 
26 UK Border Agency, The Student Immigration System: A Consultation (December 2010), p 16.  
27 For details of the proposals for the period from April 2012, see UK Border Agency, Summary of 
the New Student Policy (22 March 2011).  
28 Home Office, Statement of Intent: Changes Affecting Study, Post-Study Work and Maintenance Require-
ments for Students and Workers (February 2012), p 9. 
29 The full list is in para 245HD(b) of the Immigration Rules. 
30 This points scheme is set out in the Immigration Rules as Appendix A, Table 11B. 
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Shortage Occupation 75 
PhD-level occupation code, resident labour market test satisfied 50 
Other position, resident labour market test satisfied  30 
 
Secondly, points are awarded according to the annual salary on offer, as follows: 
 
£100,000 or more  30 
£75,000 or more  25 
£46,000 or more  20 
£32,000 or more  15 
£28,000 or more  10 
£27,000 or more  9 
£25,000 or more  7 
£26,000 or more  8 
£24,000 or more  6 
£23,000 or more  5 
£22,000 or more 4 
£21,000 or more  3 
£20,000 or more 2 
 
In order to be eligible, an employer application must obtain at least 30 points under 
the ‘type of job’ heading, and at least 2 points under the salary heading. 
The Immigration Rules provide for the annual allocation to be divided into sepa-
rate monthly allocations.31 If the monthly allocation is oversubscribed, applications 
are to be ranked according to the number of points obtained. If the allocation is 
undersubscribed, those applications obtaining at least 32 points are to be granted, and 
any balance is to be carried forward to the following month. In practice, on each of 
the ten occasions (April 2011-January 2012) that allocations had been made at the 
time of writing, there were fewer eligible applications than the standard allocation for 
that month (disregarding any carry-forward). In total, 8,015 applications were suc-
cessful over those 10 months, as compared with 17,700 places that were available.32  
The Coalition has also made other substantial changes to the detail of Tier 2. 
Since 6 April 2011, all intra-company transfers have been limited to graduate occupa-
                                                        
31 In 2011-2012, the allocations were divided as follows: 4,200 for applications received by 6 April 
2011, and 1,500 for applications received by the 5th of each subsequent month. 
32 Details of the monthly allocations are at: http://www.ukba.homeoffice.gov.uk/business-
sponsors/points/sponsoringmigrants/employingmigrants/apply-for-restricted-cos/allocations/ 
(accessed 13 February 2012). 
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tions alone; ‘established staff’ may remain for more than one year only if they are 
paid £40,000 or more; and others covered by the intra-company transfer route must 
earn at least £24,000 per annum.33 From the same date, the standard of English re-
quired for admission under Tier 2 (General), or for intra-company transferees after 
three years, was increased from basic level A1 to intermediate level B1.34  
In forthcoming years – at least until a change in Government – policy on skilled 
migration is likely to continue to be fixed through a combination of Migration Advi-
sory Committee advice and political decision-making. By way of illustration, in Octo-
ber 2011, the Government asked the MAC for its analysis of a series of questions in 
relation to Tier 2, including the following: the numerical limit for Tier 2 (General) for 
2012-2013; whether changes are required to the £40,000 minimum salary for long-
term stay by intra-company transferees; the minimum skill level for Tier 2 (General) 
and for intra-company transfers; and, whether the exemption from the resident la-
bour market test should be reduced below the current minimum £150,000 per an-
num.35 While the MAC had not yet published a response at the time of writing (Feb-
ruary 2012), it is likely that any advice it gives will shape the Government’s eventual 
policy on those matters.  
A final element of Coalition policy to consider is skilled migrants’ eligibility for 
settlement. In June 2011, the Coalition Government consulted on potential reforms 
to the basic rule that economic migrants other than intra-company transferees are 
eligible for indefinite leave after five years.36 In the case of the Tier 1 (Exceptional 
Talent) category, the consultation document favoured the retention of an automatic 
right to settle, and would have allowed those in the category to elect to extend their 
stay without settlement.37 In the case of Tier 2 migrants, however, the consultation 
proposed ‘no direct path to settlement’ and took the position that there was ‘a strong 
case’ for not allowing them to remain for more than five years if they did not settle.38 
The consultation document sought views on whether a route to settlement might be 
retained for the three Tier 2 groups currently eligible for settlement and exempt from 
the numerical limit – i.e. ministers of religion, sportspersons and those earning 
£150,000 or more per annum – and also for other occupations of ‘economic or social 
value to the UK’.39 Beyond those cases, the Government indicated that it was pre-
pared to allow ‘a tightly controlled minority’ of Tier 2 migrants to settle where it was 
‘in the interests of the UK to do so’.40 While no final announcement has been made 
in this area at the time of writing, the consultation proposals have plainly prepared 
                                                        
33 UK Border Agency, ‘Government outlines visa reforms for workers’ (16 February 2011). Note 
that for established staff, it is also necessary to pay at least the defined ‘appropriate salary’ for 
that occupation.  
34 UK Border Agency, Tier 2 of the Points Based System: Statement of Intent, Transitional Measures and 
Indefinite Leave to Remain (February 2011), p 5. 
35 Migration Advisory Committee, ‘Call for Evidence on the Level of the 2012/13 Annual Limit 
on Tier 2 and Associated Policies’, 26 October 2011. 
36 UK Border Agency, Employment-Related Settlement, Tier 5 and Overseas Domestic Workers: A Consulta-
tion (June 2011). 
37 See note 37, paras 4.8 and 4.10. 
38 See note 37, paras 4.14 and 4.12 respectively. 
39 See note 37, para 4.15. 
40 Ibid, para 4.17. 
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the ground for ending the eligibility many categories of skilled migrant to settle in 
Britain.  
5.4 United Kingdom Policy and the Blue Card Directive  
Having set out the twists and turns of recent British policy concerning skilled labour 
migration, the next question is how British policy compares with the provision in the 
Blue Card Directive for ‘highly qualified’ migration. It is admittedly the case that 
Article 3(4) of the Directive permits Member States ‘to issue residence permits other 
than an EU Blue Card for any purpose of employment.’ A comparison of policy 
models is nevertheless of interest, simply because a state with a choice in the matter - 
such as the United Kingdom – whose approach to skilled migration is markedly dif-
ferent to the Blue Card Directive is unlikely to agree to participate in it.  
Some points of similarity between the Blue Card Directive model and British pol-
icy may be identified at the outset. First, the Directive covers persons with ‘higher 
professional qualifications’ (Article 2(b)), just as British policy under Tiers 1 and 2 has 
come to focus on graduate-level employment. Second, the Directive expressly states 
that it ‘shall not affect the right of a Member State to determine the volume of ad-
mission of third-country nationals entering its territory for the purposes of highly 
qualified employment’ (Article 6). That presumably permits the numerical limits 
adopted within Tiers 1 and 2 by the Coalition Government since May 2010. Third, 
the Directive permits participating states to ‘examine the situation of their labour 
market’ before approving an application for a Blue Card (Article 8(2)). The United 
Kingdom follows an approach of that kind, through its ‘resident labour market test’ 
and the provision for ‘shortage occupations’. Fourth, the Directive limits the right to 
make in-country applications to persons who are residing as the ‘holder of a valid 
residence permit or national long-stay visa’ (Article 10(2)). That is also broadly the 
position in the United Kingdom, where skilled economic migrants and international 
students are eligible to apply in-country under Tier 2.41 
At the same time, there are many points on which recent British policy and the 
Blue Card Directive have diverged, both in their structure and in their detail. One 
important structural difference concerns the role of points systems. These have been 
utilised within recent British policy in two distinct ways: previously, to enable the 
highly skilled to trade off different attributes in reaching a points target (the HSMP, 
then Tier 1 (General)); and, currently, in order to rank applications covered by the 
Tier 2 (General) numerical limit. There appears to be no space for these kinds of 
points system within the Blue Card Directive. Its model is instead one in which - 
subject to any applicable quotas - applications which meet certain conditions are to 
be approved.  
A second structural difference concerns the sponsoring of workers by employers. 
In the United Kingdom, decision-making by licensed employers has been at the heart 
of Tier 2 since it came into operation in 2008. In contrast, the procedure contem-
                                                        
41 Other non-EU resident migrants, such as family members or those in international protection 
categories, are unlikely to wish to apply under Tier 2. 
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plated by the Directive is that an application for permission to work is made to the 
administrative authorities by an employer and/or by a worker (Article 10(1)). There is 
no apparent basis within the Directive for employers themselves to issue an authori-
sation to work, on the basis of which a worker then applies for immigration permis-
sion. It may be added that reliance upon employers as sponsors is inconsistent with 
the ‘single application procedure’ for both work and residence permissions, now 
provided for in Directive 2011/98.42 
Beyond those structural differences, British policy is inconsistent with the Direc-
tive on many points of detail. One inconsistency concerns the concept of ‘highly 
qualified employment’. The Directive requires that three years’ study in higher educa-
tion or five years’ equivalent professional experience be obtained by the worker (Arti-
cles 2(g) and 2(h)). By contrast, the British approach focuses on whether the job is at 
graduate level, and does not define any specific period of time for that purpose.  
Secondly, there are differences of approach in the treatment of future earnings. 
The Directive obliges Member States to require applicants to be paid at least 1.5 
times the average annual salary in that state (Article 5(3)). As we saw above, there are 
two general salary minima within the British system: £20,000 for Tier 2 (General) and 
£24,000 for Tier 2 (Intra-company Transfer).43 But the British system goes further 
than the Directive in the significance it attaches to earnings. Under Tier 2 (General) 
and Tier 2 (Intra-company Transfer), the UK Border Agency defines an ‘appropriate 
rate’ for each occupation, which acts as a minimum for each job.44 Under Tier 2 
(General), job offers of £150,000 or over are exempt from the numerical limit, while 
below that, jobs offers with higher earnings are more likely to be allocated a restricted 
certificate of sponsorship. In addition, intra-company transferees must earn £40,000 
or more in order to be eligible to stay for more than 12 months.  
Thirdly, there are differences in the approach taken to shortage occupations. The 
Directive permits the general minimum earnings limit to be reduced to 1.2 times 
average annual earnings in the case of managerial and professional occupations 
‘which are in particular need of third-country national workers’ (Article 5(5)). In con-
trast, British policy does not make express provision for a lower salary in shortage 
occupations. Instead, it provides a simplified recruitment process for such positions, 
by exempting employers from the ‘resident labour market test’. Moreover, the British 
concept of a shortage occupation potentially applies to all of Tier 2 (General), with-
out being limited to certain occupations. 
Fourthly, there is a difference in relation to language requirements. We saw above 
that British immigration policy now requires skilled workers to have knowledge of 
                                                        
42 Directive 2011/98 on a single application procedure for a single permit for third-country na-
tionals to reside and work in the territory of a Member State and on a common set of rights for 
third-country workers legally residing in a Member State, OJ 2011 L 343/1, Articles 4 and 6. 
43 It should be noted that these amounts are not expressly stated to be calculated by reference to 
average earnings. In 2009, the mean average of gross annual pay for all employees (both part-
time and full-time) was £26,470, while the median average was £26,582: see Migration Advisory 
Committee, Limits on Migration: Limits on Tier 1 and Tier 2 for 2011/12 and supporting policies (No-
vember 2010), p 95. 
44 These are set out in ‘Codes of Practice’ for each occupation, available at: 
http://www.ukba.homeoffice.gov.uk/business-sponsors/points/sponsoringmigrants/ employ-
ingmigrants/codesofpractice/ (accessed 13 February 2012). 
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English to an intermediate level. There is by contrast no provision for a language 
condition within the Blue Card Directive.  
Fifthly, there have been differences in the approach taken to access to the labour 
market. The approach taken within the Directive may be summarised as follows:  
- an initial application must be linked to a specific job offer (Article 5(1)(a)); 
- in the first two years, a Member State may not open its labour market to a Blue 
Card holder (Article 12(1));  
- after the second year, a Member State must either open its labour market or permit 
workers to change employer, if the new position respects the conditions of the 
Directive (Article 12(2));45  
- after the fifth year, all workers become eligible for full labour market access 
through acquisition of long-term resident status, under the Long-Term Residents 
Directive (Directive 2003/109). 
 
Recent British policy has differed from this model in two distinct ways. On the one 
hand, British policy has allowed highly skilled migrants full access to the labour mar-
ket from the outset (under each of the HSMP, Tier 1 (General), post-study work 
categories and the ‘exceptional talent’ category). On the other hand, British policy 
adopts a more restrictive approach under Tier 2, as workers are permitted to change 
employers only if they obtain a new certificate of sponsorship. That effectively re-
quires the same process to be gone through as for an initial application, and is there-
fore fundamentally different to a requirement merely to ‘communicate changes’ to 
the authorities.46  
A final area of difference concerns access to settlement by skilled migrants. In this 
area, the relevant comparison is between British policy and the position under the 
Blue Card Directive and Long-term Residents Directive where a skilled migrant re-
sides in a single Member State.47 Under the EU model, skilled migrants are entitled to 
long-term resident status after five years’ residence.48 In the future, if and when the 
Coalition Government’s ends automatic eligibility to settlement for many in Tier 2, 
there will be a radical divergence between the British and EU models. In the mean-
time, the main difference between the two systems concerns the treatment of ab-
sences in calculating the required period of five years’ continuous residence. Under 
the Blue Card Directive, absences from the EU as a whole of less than 12 consecu-
                                                        
45 The relevant passage in Article 12(2) is as follows: ‘After these first two years, where the Mem-
ber State concerned does not make use of the possibility provided for in paragraph 1 regarding 
equal treatment, the person concerned shall, in accordance with national procedures, communi-
cate changes that affect the conditions of Article 5 to the competent authorities of the Member State of 
residence.’ The text here assumes that the words in italics permit the worker to initiate a change 
of employer, provided the new job respects the conditions in Article 5 of the Directive.  
46 The rules concerning changes of employment within Tier 2 are summarised in UK Border 
Agency, Tier 2 of the Points Based System – Policy Guidance: Version 10/11, pp 39-40. 
47 Directive 2009/50 allows Blue Card holders to qualify for long-term resident status after five 
years’ continuous lawful residence in the European Union, of which the last two must be in the 
Member State in question (Article 16(2)). This provision for the aggregation of periods of resi-
dence in different states has no obvious counterpart within the system of a single state.  
48 Directive 2003/109, Articles 3 and 4. 
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tive months, and not exceeding 18 months in total, count towards the qualifying 
period.49 Member States may however require that any absences concern employ-
ment, self-employment, voluntary service, or study in the individual’s country of 
origin. Where any such requirement is not met, absences are still to be counted if 
they last for less than six months, and do not exceed 10 months in total. Either ver-
sion though is more generous than the current British approach under Tier 2, which 
allows continuity of residence only for ‘short absences’, such as holidays or business 
trips.50 Longer absences may be disregarded - but do not count towards continuous 
residence - only if there are ‘compelling grounds either of a compassionate nature or 
for reasons related to the applicant's employment in the UK’, and must not exceed 
six months in total over the whole qualifying period.51  
5.5 Conclusion  
This chapter has shown the variability of British policy on labour migration from 
outside the European Union over the past dozen years. The period has seen a period 
of expansion and then a period of consolidation under a Labour Government, fol-
lowed by a period of overt restriction under the post-May 2010 Coalition Govern-
ment. Over the period, there have been three major innovations in the framework 
governing labour migration: points systems (from 2002), employer sponsorship (from 
2008) and numerical limits (from 2010). There have also been numerous changes to 
the details of the rules, including in relation to required levels of education, shortage 
occupations, intra-company transfers, knowledge of the English language, and set-
tlement. Nor is this period of change likely come to an end soon, with future changes 
anticipated in relation to admissions under Tier 2 (General) and in eligibility for set-
tlement from it.  
The background to this period of change is both empirical and political. Empiri-
cally, migration from both inside and outside the EU has been markedly higher than 
it was in the mid-1990s. The effect in the political sphere has been that immigration 
has become a contested field, in relation to which Governments wish to appear to act 
effectively. The difficulty for Government is that prolonged controls on migration 
from within the European Union are legally impermissible, while limits on migration 
of skilled workers from elsewhere are economically undesirable.52 The result is an 
inherent instability in policy, as structural innovations and detailed changes initiatives 
                                                        
49 Directive 2003/109, Article 4(3), as modified by Directive 2009/50, Article 16(3). The 2003 
Directive states both that permitted periods of absence ‘shall not interrupt’ continuous resi-
dence and that they ‘shall be taken into account’ in its calculation. In contrast, the 2009 Direc-
tive states only that the allowed period of absence ‘shall not interrupt’ continuous residence. It 
is assumed here that the longer periods provided for in the 2009 Directive also count towards 
continuous residence.  
50 UK Border Agency, Immigration Directorate Instructions, Ch 6A (version of 31 October 
2011), para 5.1. 
51 See note 50, para 5.3. 
52 On the difficult relationship between public opinion and Government policy options, see Scott 
Blinder, Public Opinion and Public Policy: Complexities of the Democratic Mandate (Migration Observa-
tory, 29 March 2011). 
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follow one another with rapidity. Indeed, it may be precisely the narrowness of realis-
tic policy options which itself leads to such hyper-activity in the field.  
The politically contentious nature of labour migration policy helps to explain why 
the United Kingdom remains committed to going it alone on skilled migration. Gov-
ernments fear criticism for agreeing to EU legislation concerning the admission of 
non-EU nationals. They are also unwilling to further limit their own freedom of ac-
tion in relation to both the design and the detail of policy. This political context, and 
the many differences between British policy and the Blue Card Directive model, 
make it hard to imagine the United Kingdom’s future participation within the Blue 
Card Directive, or others concerning the admission of non- EU migrants. 
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6 The Transposition of the Blue Card Directive in 
Spain 
Sara Iglesias Sánchez 
6.1 Introduction: The Reform of Spanish migration law and the Economic 
Crisis 
Two major developments have taken place in Spanish immigration law since 2009: an 
important modification of the Organic Law on the Rights of Immigrants,1 and a new 
implementing Regulation which in 2011 has finally developed the legal provisions 
allowing them to fully deploy their effects.2 Three major issues motivated this reform 
and have strongly influenced the content of the implementing regulation. First, there 
was a need to accommodate the legislative framework to several Judgements of the 
Spanish Constitutional Court that had declared some of the provisions of the Or-
ganic Law contrary to the Constitution.3 Second, there was a change in the economic 
climate, which had strongly deteriorated by the economic crisis.4 And last but not 
least, it was necessary to transpose a remarkable wide number of European directives, 
whose implementation had been delayed (situation for which Spain had already been 
object of some declarations of infringement by the ECJ). 5  
From these considerations, it is clear that the imprint of the European migration 
directives in the new legal framework of immigration in Spain is, after these reforms, 
                                                        
1  Ley Orgánica 2/2009, de 11 de diciembre, de reforma de la Ley Orgánica 4/2000, de 11 de 
enero, sobre derechos y libertades de los extranjeros en España y su integración social, BOE 
299 de 12 diciembre 2009. BOE 299, 12 December 2009.  
2  Real Decreto 557/2011, de 20 de abril, por el que se aprueba el Reglamento de la Ley Orgánica 
4/2000, sobre derechos y libertades de los extranjeros en España y su integración social, tras su 
reforma por Ley Orgánica 2/2009. BOE 103, 30 April 2011. 
3  I.a. Judgments of the Constitutional Court of 7 November 2007 (STC 236/2007) and of 19 
December 2007 (STC 259/2007).  
4  See the reports of the Foro para la Integración Social de los Inmigrantes, ‘La ev n del 
empleo de la población trabajadora extranjera en España: de la bonanza a la crisis’, 2010 and 
‘Si n laboral de la población trabajadora de Situación laboral de la población trabajadora 
de nacionalidad extranjera 2011. Efectos de la crisis y nacionalidad extranjera 2011. Efectos de 
la crisis y el desempleo’, available at: http://extranjeros.meyss.es/es/ForoIntegracion/2010-
2013/informes/.  
5  The ECJ declared the infringement of Spain with regard to Directive 2003/109/EC concerning 
the status of third-country nationals who are long-term residents (C-59/07 [2007] ECR I-161); 
Directive 2005/71/EC on a specific procedure for admitting third-country nationals for the 
purposes of scientific research (C-523/08 [2010] ECR p. I-19); Directive 2003/110/EC, on as-
sistance in cases of transit for the purposes of removal by air (C-58/07, [2008] ECR p. I-28); 
Directive 2004/81/EC on the residence permit issued to third-country nationals who are vic-
tims of trafficking in human beings (C-266/08, [2009] ECR p. I-80) and Directive 2004/83/CE 
on minimum standards for the qualification and status of third country nationals or stateless 
persons as refugees (C-272/08 [2009] ECR p. I-118). 
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more relevant than ever. Even though since the first foreigners law in Spain Euro-
pean law has had a very important influence, it has not been until the reform of 2009 
when the Spanish immigration legislation has been completely ‘Europeanised’ in a 
wider sense: the influence of European law now comes directly from the common 
immigration policy, and not only from the need to differentiate the regime of Euro-
pean citizens and members of their families. The openness and favourable predispo-
sition towards the European framework is expressly stated in the preamble of both 
norms, which openly acknowledge the need of a European common legal framework 
to regulate migration.6 This positive attitude will permeate the new structure of the 
legal instruments but, as we will see, complete compliance with European standards 
still has some limitations.  
In this framework, EU immigration directives have had the strongest impact in 
the Spanish legislative and regulatory arenas. This impact manifests itself in the will 
of the parliament and the government to recognize the relevance of the competences 
of EU law, a position that has been reflected in the wording of several provisions 
which openly state that some areas are uniquely within the competence of the Union 
(e.g. with regard to Schengen related issues, short-term and airport-transit visas). But 
in those areas where the competence of the Union coexist with the competences of 
the Member States, the transposing provisions reflect a deliberate use of the margin 
of appreciation left by European directives. In this regard, and despite the leeway that 
EU instruments leave to Member States, the impact of EU law in Spanish migration 
law has been all the more salient with regard to new immigrant categories that did not 
exist before: this is the case of the new regime of highly qualified workers. 
6.2 Previous Experiences in the Management of Qualified Migration in 
Spain 
One of the most important innovations of the new legal framework is the introduc-
tion of the category of highly qualified workers as a result of the transposition of the 
Blue Card Directive.7 A specific and comprehensive approach towards qualified 
workers was previously not found in the immigration act, based in a general regime, 
complemented with special procedures (such as the seasonal workers scheme), which 
was mostly oriented to non-qualified workers. Highly qualified workers did not con-
stitute a particular immigration category as such in the previous legal framework: 
even though there were some provisions aimed at facilitating admission of certain 
types of workers with specific qualifications, these procedures did not amount to a 
particular status reflected in a separated kind of residence authorization. Nonetheless, 
the very limited provisions destined to certain kinds of qualified workers contained in 
the Immigration Act were progressively fleshed out, particularly, with the instructions 
adopted by the government in 2007 and the creation of a specific unit for big com-
panies (‘unidad de grandes empresas’). It is relevant here to offer a brief account if this 
                                                        
6  See the preamble of LO 2/2009. 
7  Council Directive 2009/50/EC of 25 May 2009 on the conditions of entry and residence of 
third-country nationals for the purposes of highly qualified employment OJ L 155, 18.6.2009, 
p. 17–29. 
TRANSPOSITION IN SPAIN 
  
69 
 
approach, since it has been maintained in the new legal framework which interacts 
today with the scheme of Blue card Directive. 
The previous approach towards highly qualified migration could be described as 
non-specific and exceptional. First, a non-specific regulation could offer a venue for 
admission of highly qualified workers within the general scheme for the admission of 
workers: a flexibilization was introduced in the general admission procedure through 
a catalogue of ‘shortage occupations’, which exempted from the labour market test 
certain positions contained in a list that was regularly updated with the necessities 
determined by regional authorities.8 Through this list, some professions with specific 
qualifications can be demanded, but this does not mean that all the professions of the 
list are highly qualified. This approach was therefore not specifically designed for the 
management and attraction of highly qualified migration, but more generally, to in-
troduce a certain degree of flexibility in the general admission procedure in order to 
meet localized labour shortages.  
Second, the Organic Law exempted from labour market tests certain categories of 
workers, like trust positions or workers needed for assembling or installing technical 
equipment.9 Very specific kinds of professionals were exempted even from the re-
quirement of the work permit: technicians and scientists invited or hired by public 
authorities; professors invited or hired by Universities; members of scientific mis-
sions; artists and other categories of academic and directive personnel whose stay 
would be limited for the execution of certain programmes.10 The reduced scope of 
application of these provisions made these schemes rather exceptional, which pre-
vented them from being considered as a comprehensive framework for attraction and 
admission of highly qualified workers.  
Nonetheless, these provisions offered the possibility to advance towards a serious 
consideration of highly qualified migration. In 2007, finding some inspiration in Rec-
ommendation 2005/762/EC and Directive 2005/71/EC regarding the admission of 
researchers and members of their families,11 a particular instrument introduced a 
specific admission procedure for certain types of qualified workers, making use of the 
                                                        
8  The so called ‘catálogo de ocupaciones de difícil cobertura’ is published every three months. 
For the blico de Em-
pleo Estatal, por la que publica el Catálogo de ocupaciones de difícil cobertura para el primer 
trimestre de 2012, BOE 8, 10 January 2012. The enumeration of occupations in that edition is 
remarkably short: medical and technical specialities (in the Canary Islands), all kinds of posi-
tions as crew or technicians for commercial ships (for maritime provinces), and positions re-
lated with professional sport (for all the national territory).  
9  Article 40 Organic Law, in its wording of 2003.  
10  Article 31 of the Organic Law, in its wording of 2003. Article 68 of the Real Decreto 
2393/2004, de 30 de diciembre, por el que se aprueba el Reglamento de la Le nica 
4/2000, de 11 de enero, sobre derechos y libertades de los extranjeros en España y su integra-
ción social. BOE 6, 7 January 2005.  
11  Council Recommendation of 12 October 2005 to facilitate the admission of third-country 
nationals to carry out scientific research in the European Community OJ L 289, 3.11.2005, 
p. 26-28; Council Directive 2005/71/EC of 12 October 2005 on a specific procedure for ad-
mitting third-country nationals for the purposes of scientific research, OJ L 289, 3.11.2005, 
p. 15-22.  
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general provisions of the immigration regulation,12 which allowed the adoption of 
instructions for facilitating admission of foreigners for particular economic, social or 
labour interests.13 This specific regime approved by the government established a 
flexibilized admission procedure for directive and highly qualified personnel of big 
companies, technicians and scientists hired by public entities, professors, researchers 
and artists, if certain requirements regarding the employer were complied with. The 
instruction even left open the possibility to introduce other categories of workers 
when exceptional economic or social circumstances concurred, provision annulled by 
the Supreme Court because of its indeterminate character.14 The facilitated procedure 
consisted in the exemption from the work authorization, in shorter decision periods 
for the administration (a 1 month deadline for the decision on admission and a 10 
days deadline for granting the visa), and in the possibility to simultaneously present 
the application for residence of family members.  
Despite the existence of this regime, the requirements set out for companies 
where particularly difficult to fulfil, since the number of employees or the investment 
volume had to be considerably high. These requirements regarding companies de-
prived the procedure of its potentiality to become a genuine vehicle for a policy of 
attraction of highly qualified workers, since they considerably reduced the scope of 
entities that could make use of this expedited procedure. This scheme, nonetheless, 
has been maintained and enhanced in the new legal framework, reducing the re-
quirements applicable to companies, and bringing the terms of the instructions under 
the 2011 Regulation.  
6.3 The New Legal Framework: The Provisions of the Organic Law  
After the reform of 2009, a new immigration category has been introduced in the 
Organic Law in order to transpose the Blue Card Directive. The legislative frame-
work is to be found in Article 38 ter of the Law, provision specifically inserted in 
order to introduce the category of highly qualified workers, which contains the basic 
general framework as regards their work and residence. Having in mind the broad 
political consensus necessary in order to achieve the votes in for passing an Organic 
Law, this cannot be a detailed legislation, and most of the problematic issues and 
decisions will be addressed in the implementing regulations.  
The new Article 38 ter of the Organic Law limits itself to adopt a broad definition 
of highly qualified workers: those who can accredit high education qualifications, or 
                                                        
12  Resolución de 28 de febrero de 2007, de la Secretaría de Estado de Inmigración y Emigración, 
por la que se dispone la publicación del Acuerdo de Consejo de Ministros, de 16 de febrero de 
2007, por el que se aprueban las Instrucciones por las que se d
a, de extranjeros en cuya actividad profesional 
conc s económico, social o laboral, o relativas a la realización de trabajos 
de investigación y desarrollo, o docentes, que requieran alta cualificación, o de actuaciones 
artísticas de especial interés cultural. BOE 65, 16 March 2007. 
13  Disposición adicional primera, Real Decreto 2393/2004. 
14  Sentencia del Tribunal Supremo (Sala 3) 14 May 2012. The provision was annulled because of 
its vagueness and indeterminacy. Nonetheless, the Supreme Court found that all the other pro-
visions of the instruction, also challenged by the claimant (a trade union), had a correct legal ba-
sis in articles 40 and 41 of the Immigration Act, above commented.  
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exceptionally, a minimum of 5 years of professional experience in the conditions to 
be specified in the subsequent regulation. The legislative framework is considerably 
flexible: it does not predetermine the requisites for granting and renovating the resi-
dence and work authorization and it allows but does not make obligatory the consid-
eration of the situation of the national labour market, as well as the consideration of 
the need to protect the sufficiency of human resources in the countries of origin.15 
This latter possibility is not further regulated in the Regulations, which means that 
under this legal basis, the administrative authorities could act with discretion.16  
The law devotes considerably more attention to the issue of intra-EU mobility, 
establishing that those blue card holders with 18 months of residence in another 
Member State will be able to obtain a blue card in Spain. The law explicitly recog-
nizes that the application can be presented in Spain (during the first month after 
entry) and also from the first Member State. Explicitly also is regulated the possibility 
of granting a temporal ‘authorization for stay’ for the highly qualified worker and the 
members of his family if the previous authorization expires. This provision is ex-
plained by the preoccupation of the Spanish legislator to avoid the emergence of 
situations of irregularity in cases in which intra-EU mobility rights are being exer-
cised.17 This is an important choice made at the legislative level, and an example of 
positive exercise of the margin of appreciation left by the Directive.18 In case of expi-
ration of the authorization, expulsion measures can be taken, conducting the third 
country national to the first Member State, as provided for in Article 18 (4) of the 
Directive. 
In sum, even though the Organic Law of 2009 undertook the task of incorporat-
ing the Directive in Spanish law right after its adoption and long before the transposi-
tion deadline, its provisions were largely left without any possible effect, since all the 
issues were deferred to a subsequent regulation.19 Very little things are predetermined 
by the law: this makes the legal framework largely flexible or even volatile, and there-
fore vulnerable to subsequent changes of government.  
                                                        
15  This possibility is allowed by Art. 8.4 of the Directive.  
16 Parra Rodríguez, C., ‘Profesionales altamente cualificados, trabajadores de temporada, trabaja-
dores transfronterizos y trabajadores en el marco de prestaciones transnacionales de servicios’, 
in Boza Martínez, D., Donaire Villa, F. J. & Moya Malapeira, D. (Coords.), La nueva regulación de 
la inmigración y la extranjería en España. Régimen jurídico tras la LO 2/2009 y el Real Decreto 557/2011 
y la Ley 12/2009, Tirant Lo Blanch, Valencia 2011, pp. 439-455. 
17  In this sense Boza Martínez, ‘Profesionales altamente cualificados, trabajadores de temporada y 
trabajadores transfronterizos’, in Boza Martínez D., Donaire Villa, F. J. & Moya Malapeira, D., 
Comentarios a la Reforma de la Ley de Extranjería (2/2009), Tirant lo Blanch Valencia 2011, p. 217-
222. 
18  Indeed, Art. 18. 5 of the Directive makes possible, but does not oblige such solution. It states 
that ‘if the EU Blue Card issued by the first Member State expires during the procedure, Mem-
ber States may issue, if required by national law, national temporary residence permits, or 
equivalent authorisations, allowing the applicant to continue to stay legally on its territory until 
a decision on the application has been taken by the competent authorities’. 
19  In this sense Boza Martínez, op. cit.  
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6.4 The Spanish Transposition of the Blue Card Directive through the 2011 
Regulation 
The substantive details of transposition of the Blue Card Directive have been left for 
the Regulation, which contains a detailed regulation of the new admission procedure 
for highly qualified workers in its Articles 85 to 96. Most of these provisions follow 
closely the system designed by the Directive. We will concentrate therefore solely on 
those provisions that present specificities or that deviate or present some innovations 
with regard to the provisions laid down in the Directive. Before examining the provi-
sions that transpose the Directive through a new Title specifically destined to ‘highly 
qualified workers’, we will pay some attention to a particular procedure that also gives 
access to the Blue Card under more favourable conditions.  
6.4.1 The expedited procedure of Title IX of the Regulation 
It is to be noted that the particular procedure for ‘big companies’ analyzed in the 
previous section has been taken on board in the new Regulation in its Title IX, as 
mandated by the Organic Law.20 This Title regulates a specific admission procedure 
for third country nationals whose professional activity is of economic or social inter-
est or whose object is highly qualified research or teaching, or artistic activities of 
particular cultural interest. The applications will be directly presented at the Director-
ate General of Immigration (avoiding possible divergent approaches by different 
provincial divisions),21 and the applicant will benefit from a more expedited proce-
dure, and from the exemption of the labour test requirement. This procedure will be 
applicable to the categories already included in the Instructions of 2007, but with a 
notable flexibilization of the criteria to be fulfilled by private companies (reducing the 
investment volume and the number of employees required) and even opening this 
possibility to companies that do not fulfil the conditions but intend to carry out pro-
jects of public interests.22 The Organic Law established the obligation to include in 
this regime small and medium size companies, and therefore, the regulation opens 
also the possibility to have access to this regime to all companies in the areas of in-
formation technology, communications, renewable energies, environment, health 
sciences, biotechnology, aeronautics, etc.23  
                                                        
20 Disposición adiciónal tercera, LO 2/2009. 
21 In this sense Boza Martínez, op. cit. 
22 The requirements to be included in each of the categories have been detailed in the Circular 
DGI/SGGI/04/2011 sobre el desarrollo del Título IX del Reglamento de desarrollo de la Ley 
Orgánica 4/2000, de 11 de enero, aprobado por Real Decreto 557/2011, de 20 de abril, refer-
ente al procedimiento para autorizar la entrada, residencia y trabajo en España de extranjeros en 
cuya actividad profesional concurran razones de interés económico, social o laboral o cuyo ob-
jeto sea la realización de trabajos de investigación o desarrollo o docentes, que requieran alta 
cualificación o de actuaciones artísticas de especial interés cultural.  
23 On the particularities of the procedure see, Boza Martínez, D., ‘El régimen especial para las 
grandes empresas del Título IX REDYLE’, in Boza Martínez, D; Donaire Villa, F. J. & Moya 
Malapeira, D. (Coords.), La nueva regulación de la inmigración y la extranjería en España. Régimen jurídi-
co tras la LO 2/2009 y el Real Decreto 557/2011 y la Ley 12/2009, Tirant Lo Blanch Valencia 2011, 
p. 419-423. 
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This specific admission procedure can lead to different kind of work authoriza-
tions, amongst them, to the highly qualified worker authorization under the Blue 
Card system, if the specific requirements are fulfilled. This expedited regime, due to 
the considerable widening of its scope of application, constitutes an interesting way 
to have access to the Blue Card, since it allows applicants to benefit from the expedi-
ency of the administrative procedure and above all, from the exemption from labor 
market tests.  
6.4.2 Definition of highly qualified workers 
Focusing now on the provisions that transpose with general character the Blue Card 
Directive, one of the most important and complex issues is the understanding given 
to different concepts that predetermine the scope of application of the norm, such as 
‘highly qualified employment’, ‘higher education qualifications’ or ‘higher professional 
qualifications’, which are also closely interrelated by constant cross references to each 
other. In order to fall into the scope of application of the Directive, a worker needs 
to have an offer for a position deemed to be ‘highly qualified’, therefore, the delimita-
tion of the interpretation and content of these notions is a decisive issue. The most 
important condition to fulfil is the contract or offer for a ‘highly qualified employ-
ment’. Highly qualified employment is defined as the employment of a person that 
‘has the required adequate and specific competence, as proven by higher professional 
qualifications’. Higher professional qualifications can be either proved through 
‘higher education qualifications’ or, by way of derogation, 5 years of professional 
experience ‘of a level comparable to higher education qualifications and which is 
relevant in the profession or sector specified in the work contract or binding job 
offer’. This chain of concepts lays the foundations of the system: it is not a system 
that regulates admission of qualified workers, but that regulates admission of workers 
to fill qualified positions.24  
Closely following the wording of the Directive, Article 85 of the 2011 Regulation 
defines a highly qualified worker as the foreigner authorized to exercise an activity for 
which higher education qualifications are required. The Regulation has included the 
possibility to consider 5 years of professional experience, but only exceptionally. The 
terms under which this exception can be used are nonetheless not clarified by the 
regulation.25 
With regard to the definition of ‘higher education qualifications’, the Spanish pro-
vision states that this notion will comprise qualifications derived from higher studies 
of at least three years and that ‘provide for a level of qualification necessary in order 
                                                        
24 On this discussion, Iglesias Sánchez, S., ‘Competición y complementariedad en la regulación de 
la inmigración altamente cualificada en la Unión Europea: sistemas de puntos y Directiva ‘Blue 
Card’, Revista Migraciones Nº 28, 2010, p. 157-191. 
25 The circular issued to develop Title IX of the regulation (above mentioned) establishes that this 
exceptional possibility to take into account 5 years of professional experience will be limited to 
those cases in which the worker has been occupied in identical or similar positions to the one 
that he is going to occupy in the same company or group of companies. Experience in a differ-
ent company can only be taken into account if a public certification of the country of origin 
confirms the contract and the professional experience.  
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to exercise a profession which requires a higher level of capacitation or in order to be 
accepted in a program of advance research’.26 This definition departs from the Direc-
tive that defines ‘higher education qualification’ as any diploma, resulting from post-
secondary higher education program, with a duration of at least three years. The 
Spanish specification can be understood if we take into account Preamble 9 of the 
Directive, that States that ‘in order to evaluate if the third-country national concerned 
possesses higher education qualifications, reference may be made to ISCED (Interna-
tional Standard Classification of Education) 1997 levels 5a and 6’. In this Unesco 
Document27, Level 5a comprises higher education studies of at least 3 years, whereas 
level 6 refers to programs that conduct to advanced research qualifications (PhD, 
master). The fact that the UNESCO catalogue is not referred to in the Regulation, 
and the lack of any reference to these requirements in the Directive, creates a situa-
tion of legal uncertainty. In any case, even taking into account this Preamble of the 
Directive - which is at most an interpretative instrument that cannot be used to add 
formal requirements - if this provision eventually gave place to a restrictive interpre-
tation (which seems not to be the case in current administrative practice), this would 
go beyond the requirements already established by the Directive.  
6.4.3 Admission Requirements 
The Regulation contains the admission requirements as they are provided for in the 
Directive, and adds some of the traditional admission requirements applicable gener-
ally in all admission procedures: not being present as an irregular migrant; not having 
a criminal record for the last 5 years for crimes regulated in the Spanish legal order; 
not been listed as non-admissible in databases such as the Schengen Information 
System and satisfying the payment of and administrative fee.28 The requirements 
contained in the Directive have of course also been taken on board. A working con-
tract of one year is required. In this sense, the Regulation does not make use of the 
possibility given by the Directive of considering a binding job offer as sufficient. The 
conditions of the working contract must comply with internal legislation and with 
collective agreements in the sector of activity. This possibility is expressly provided 
for in the Directive, which also establishes the duration of the authorization for 1 
year. Moreover, the foreign worker must have the qualifications for the exercise of 
the profession, requirement also expressly allowed for by the Directive, which con-
tains a reference to national law in this sense.29 
Applicants will also be required to meet the labour market test. In order to meet 
the labour market requirement, several procedures are established. The general sys-
tem would be to obtain the certificate from the national employment service stating 
that the post in question could not be covered by available workers. If the occupation 
is included in the catalogue of ‘shortage occupations’, such a certificate will not be 
needed. Moreover, here we should recall that the market test will not be applied to all 
those workers that can benefit from the expedited procedure regulated in Title IX of 
                                                        
26 Article 85 of the Regulation.  
27 Doc. BPE-98/WS/1.  
28 The fees currently applicable are 10,20 euro for the worker; 380,27/190,12 euro for the em-
ployer, depending on the remuneration offered to the worker.  
29 Article 5. 1 (b) and (c) of the Directive.  
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the Regulation, analyzed above, and in other cases exempted from this requirement 
as provided for in Article 40 of the Organic Law. Additionally, nationals from certain 
States that have concluded agreements with Spain (such as Chile and Peru) will also 
be exempted from the labour market test.  
As for remuneration, the Regulation introduces the rule of the 1,5 of the average 
gross annual salary, but also contemplates the possibility to reduce the threshold to 
1,2 of the average gross annual salary for the occupations of groups 1 and 2 of the 
International Standard Classification of Occupations. These occupations have been 
annexed in an informative note available to the public and contain the specification 
of positions appertaining to group 1 (member of the executive power, legislative 
bodies, directives of public administration and private sector) and to group 2 (scien-
tific and intellectual professionals).30 This possibility represents a realistic approach, 
due to the fact that in Spain the level of qualification is not always necessarily re-
flected in a higher salary.31  
Besides the above mentioned requirements, which more or less follow the provi-
sions of the Directive, the Regulation adds several conditions related to the employer, 
which could raise some doubts as to their compatibility with the Directive. In the 
first place, the employer should have formalized his registration in the social security 
system and should be in compliance with all his social security obligations and tax 
duties. Moreover, the employer should have sufficient economic, material and per-
sonal means for his project and be able to assume the obligations of the employment 
contract. These additional requirements, which are understood having in mind the 
fight against undeclared work, could only be regarded in compliance with the Direc-
tive through a broad interpretation of its Article 8.2, which allows that during the first 
two years of legal employment, Member States can ‘apply their national procedures 
regarding the requirements for filling a vacancy’ before taking the decision on admis-
sion. But in this sense, it is remarkable that the Directive only offers the possibility to 
reject an application ‘if the employer has been sanctioned in conformity with national 
law for undeclared work and/or illegal employment’.32  
                                                        
30 Hoja Informativa nº 22. Autorización inicial de Residencia y trabajo de profesionales altamente 
cualificados, Ministerio de Trabajo e Inmigración, December 2011, available at:  http://extran-
jeros.meyss.es/es/InformacionInteres/.  
31  A specific feature of the Spanish labor market is the small difference in salaries of non-
graduated and graduated workers. See, González de Aguilar, C and Valbuena Reyero, M. R., ‘La 
inmigración cualificada: mercado, regulación y situación actual en España’ in XVI Encuentro de 
Economía Pública, 2009, available at: 
http://www.openarchives.es/oai:dialnet.unirioja.es:ART0000263398. The instructions and in-
formative notes in this sense make clear that the average salary that is being taken into account 
is the reference average salary for each particular sector of activity. With regard to the possibil-
ity to be granted the blue card status trough the expedited procedure of Title IX of the regula-
tion, the salary will always be the 1,5 average gross annual salary, and in any case will fall under 
42.119,07 euros, which is the national average salary for companies with more than 200 em-
ployees.  
32  Article 8.5 of the Directive.  
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6.4.4 Procedure and Renewal 
One of the main elements that serve the purpose of attracting highly qualified work-
ers is the establishment of fast-track procedures that would facilitate their admission. 
In this sense, the Spanish Regulation goes further than the Blue Card Directive, since 
it mandates that the competent authorities have to issue the final decision on the 
application 45 days after it was lodged, instead of the 90 days established by the Di-
rective. Administrative silence is negative. A particular feature of the procedure, 
which departs from the provisions of the Directive, is that the validity of the resi-
dence authorization will be suspended until the worker is enrolled in the social secu-
rity system. Again, this particularity, that has to be understood against the back-
ground of the fight against undeclared work, is difficult to be brought in compliance 
with the Directive unless a very broad interpretation of Article 8(2) of the Directive is 
adopted (bringing also this provision under the clause allowing the application of 
‘national procedures regarding the requirements for filling in a vacancy’). 
The employer is the only legitimized actor to submit the application, and to ap-
peal against its refusal. In this sense, compliance with the Directive is justified by the 
vagueness of its provisions, as the European norm only states that the decision to 
refuse or not to renew ‘should be opened to legal challenge’, but does not specify by 
whom. The residence authorization will be valid only for the post for which is has 
been issued and will have a validity of 1 year, not going therefore beyond the mini-
mum established by the Directive. As one of the novelties, the new legislation estab-
lishes the necessary legal framework to make possible the Autonomous Communities 
exercise competences in the granting process of work permits. Having this possibility 
in mind, the 2011 Regulation establishes the instructions for the Communities in 
order to make possible for them the management of authorizations for highly quali-
fied workers.33  
With regard to renewal, the general conditions will be applicable: the worker will 
need to fulfil the requirements for first admission but for the labour market tests, and 
the authorization will be renewed for a two-year period. In this sense, the terms un-
der which the worker can progressively gain free access to the labour market remain 
unclear. The general regime states that after the first renewal, workers will be author-
ized to exercise any activity in the entirety of the national territory. An interpretation 
that would allow to apply the general regime to highly qualified workers seems, none-
theless, excluded by the fact that the status highly qualified workers is defined in 
Article 85 of the Regulation as the situation in which a foreign worker is authorized 
only to undertake the highly qualified activity for which they he has been authorized. 
Therefore, it could be concluded that the Regulations have not opted for the possibil-
ity established by the Directive, which allows Member States to grant free access to 
the labour market after two years. As a consequence, the regime of highly qualified 
workers is less favourable than the general regime with regard to the issue of progres-
sive access to the labour market on equal conditions with nationals. 
                                                        
33  See, Parra Rodríguez, C., ‘El nuevo marco de las autorizaciones de trabajo’, in Boza Martínez 
D., Donaire Villa, F. J. and Moya Malapeira, D., Comentarios a la Reforma de la Ley de Extranjería 
(2/2009), Tirant lo Blanch Valencia, 2011, pp. 203-215. 
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6.4.5 Refusal Grounds 
Following the guidance of the Directive, the application will be refused when the 
requirements are not fulfilled or falsified documents have been presented. Here, the 
2011 Regulation adds within this ground the situation where inexact information has 
been given. The Directive establishes that Member States may reject an application 
for a EU Blue Card if the employer has been sanctioned in conformity with national 
law for undeclared work and/or illegal employment. In this sense, the Spanish Regu-
lation lists as refusal grounds the situations in which the employer has been sanc-
tioned in the last 12 months for very serious violations of the Organic law or of the 
Social Infractions and Sanctions Act.34 A second group of employer infractions not 
contemplated by the Directive is added: the application will be refused when the 
employer has been condemned for crimes against the rights of workers or against the 
Public Treasury or the Social Security, unless criminal records had been cancelled. 
The application will also be rejected if the contract affects a sector for which there is 
a labour shortage in the country of origin. In this regard, the Regulations are more 
explicit that the Organic Law, since they establish that this possibility can only be 
applied when there is an international agreement regarding this matter.35  
Interestingly, one of the refusal grounds contained in the general regulation is not 
applicable to highly qualified workers. In a scenario of economic crises, one of the 
most important elements of the new legal instruments on migration has been to en-
hance the legal framework of voluntary return programs. In this sense, the general 
regime of work authorizations contains as a refusal ground the fact that the worker 
did not comply with the absence period imposed to the beneficiaries of voluntary 
return programs. Since this ground is not applicable to highly qualified workers, third 
country nationals that have made use of these voluntary return programs will not 
have to comply with the stipulations that impose periods absence if their prospective 
employer presents the application under the highly qualified worker scheme.  
6.4.6 Interaction with the EU Long-Term Residents Status and with the Regime of Family 
Reunification 
The elements of interaction between the different EU directives have also been ex-
plicitly incorporated in the 2011 Regulation. On the one hand, the more favorable 
provisions regarding access to the long-term resident status for highly qualified work-
ers entail that periods of residence in other Member States in exercise of intra-EU 
mobility rights will be taken into account if the applicant has resided in Spain the 2 
years immediately preceding the application.36 On the other hand, absences shorter 
than 12 moths that in total do not amount to more than 18 moths do not interrupt 
the clock in order to achieve the long-term residence status. But the provision of the 
Directive that states that Member States shall extend to 24 months the period of 
absences from the Union that do not lead to the expiration of the long-term resi-
                                                        
34  Real Decreto Legislativo 5/2000, de 4 de agosto, por el que se aprueba el Texto Refundido de 
la Ley sobre Infracciones y Sanciones en el Orden Social. BOE 189, 8 August 2000.  
35  The regulation of refusal grounds is contained in Article 164 of the 2011 Regulation.  
36  Article 152 of the 2011 Regulation.  
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dence status for those workers previously holders of a Blue Card has not been incor-
porated in the Spanish Regulation.37  
With regard to the regime of family reunification, it is to be noted that the resi-
dence application for family members can be presented simultaneously with the ap-
plication of the highly qualified worker. The other derogation from the regime of the 
Family Reunification Directive contained in the Blue Card Directive regarding inte-
gration measures and conditions for family reunification is not relevant at this mo-
ment, since integration conditions are not required in Spain so far, even though de-
velopments in this sense cannot be excluded in the near future. With regard to access 
to the labour market of family members, it is to be noted that one of the most para-
digmatic elements of the new legal framework is that the exercise of economic activi-
ties (dependent and independent, in all kinds of activities and in the entirety of the 
national territory) is granted to children and spouses of workers of all categories. 
Since the family reunification regime of highly qualified workers refers to the general 
scheme of family reunification, these rights will also be enjoyed by family members of 
Blue Card holders. 
6.4.7 Mobility Rights 
With regard to mobility rights, the Regulation contains a detailed transposition. The 
application for a new Blue Card can be presented by the employer or by the inter-
ested highly qualified worker coming from other Member State, being possible to 
present the application directly in Spanish territory, or in the Member State where the 
worker was previously residing. This last option is to be welcomed since it has to be 
noted that the highly qualified worker will not be allowed to work during the period 
before the admission decision is favourably resolved. It is explicitly stated that the 
visa procedure will not be applicable. Nonetheless, the flexibility that this provision 
might entail is undermined in that it is enigmatically established that all the require-
ments for being granted a visa should be accredited during the administrative proce-
dure.  
6.5 Concluding Remarks 
The Directive has been taken on board of the Spanish legislation at a very particular 
moment, when the unemployment rate was incredibly high (around 20%) and in the 
middle of a huge economic crisis. For the first time in the last decades, emigration 
from Spain has outnumbered the volume of net influx migration. Emigration of 
young graduates and highly qualified Spaniards makes the issue of regulating access 
for qualified migration all the more socially and politically sensitive.  
Having the Directive transposed through a norm that is so strongly impacted by 
the economic climate has marked the way in which the Spanish legislator and mostly, 
the Spanish government, have used the margin of appreciation provided for in the 
Directive. The emphasis has been put in the integration of those who were already 
present (through a progressive reading of the Long-Term Residents Directive) and 
also in fostering mobility through new venues for voluntary return migration. The 
                                                        
37  Article 16 (4) of the Directive.  
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regulation of economic migration is, therefore, cautious and strongly dependent upon 
labour market needs. In tune with the European Immigration and Asylum Pact, one 
the major objectives of the reform has been to reinforce the link between the capac-
ity to receive immigrants with the needs of the labour market. The perspective of 
‘attracting’ highly qualified workers is therefore politically not a priority. For this 
reason, the transposition of the Directive has been generally cautious, making use of 
many of its restrictive possibilities.  
After having examined the provisions of the Directive and having compared them 
with the provisions of the Spanish Law and Regulation, we can conclude that the 
Spanish transposition of the Blue Card Directive is satisfactory in general legal terms, 
being this European norm probably the only one of the legal migration directives that 
has been transposed in due time. In some aspects, the Spanish transposition makes 
use of the margin of appreciation awarded by the Directive in a restrictive fashion 
(only a contract and not a binding job offer is contemplated; no free access to the 
labour market after two years; application of labour market tests, etc.). More worrying 
are the aspects of the Regulation that amount to additional requirements or addi-
tional refusal grounds, which are mostly explained by the efforts to fight against un-
declared employment. Nonetheless, the Spanish transposition does not always adopt 
the most restrictive options possible. For example, labour market tests are not appli-
cable for renovating the authorization for highly qualified workers, and no admission 
volumes are applied.  
In general, the flaws of the system regarding its capacity to serve as an effective 
took to attract highly qualified workers are directly imported from the system of the 
Directive. In this sense, most of criticisms that can be directed to the Spanish Regula-
tion could be addressed to the Directive itself. 38 Nonetheless, even if the general 
transposition of the Blue Card Directive by Spain can certainly not be deemed as very 
liberal, the expedited procedure of Title IX of the Regulation entails a non-negligible 
step towards flexibility and liberalization.  
In any case, the impact of the new regime for highly qualified workers remains to 
be seen. The data regarding the impact of highly qualified workers scheme do not 
reveal a major change with regard to the previous situation, and have to be inter-
preted against the background of the economic climate.39  
 
                                                        
38  See e.g. Gümüs, Y.K., ‘EU Blue Card Scheme: The Right Step in the Right Direction?’, Euro-
pean Journal of Migration and Law 12, 2010, p. 435-453, and Costelloe, S., ‘Creating a more attrac-
tive European Union – is the EU Blue Card just cosmetic?’, Canada-Europe transatlantic dialogue, 
Policy Memo (2009), available at http://www.carleton.ca/europecluster. 
39  From the total of foreigners with residence permit at 30 September 2011 (2.677.662) only 4.986 
are listed under the category of ‘others’, which comprises researchers, service providers, Blue 
Card holders and other categories exempted from the requirement of the work authorization. 
This number has to be assessed taking into account that the number of dependent and inde-
pendent workers amounts to 410.630 and 6.811 respectively for the same period. According to 
these sources, most of the immigrant population enjoys long-term residence status (1.780.503). 
Informe trimestral ‘Extranjeros residentes en España. Principales resultados’, Ministerio de 
Trabajo e Inmigración, available at: 
http://extranjeros.meyss.es/es/Estadisticas/operaciones/con-certificado/index.html 
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7 7 EBC or HSMP? The Netherlands’ Transposition of 
Directive 2009/50 
Marcel Reurs 
 
7.1 Introduction1 
Steve Jobs, Bill Gates and Michael Zuckerberg have in common not only that they 
have provided successful leadership to their companies, developing them grow from 
garage start-ups to global companies, with multibillion dollars in revenues and deliv-
ering products that have changed how we live our everyday lives. They also have 
something in common due to which they will not qualify for a Dutch Blue Card. 
What this is will be revealed in this article on the Dutch implementation of the Blue 
Card Directive.2 This article will examine how the directive was implemented in our 
domestic law with a view to assessing if it could offer an interesting alternative for 
highly skilled migrants, seeking admission to come and work in the Netherlands, 
compared to the national program we have in place for their entry residence: the 
highly skilled migrant program (HSMP). Section 2 will describe how the directive was 
implemented in Dutch law3 and will briefly describe the HSMP. Section 3 will explain 
the key requirements for obtaining a Blue Card for the Netherlands, Section 4 will 
explain the processing time and when the applicant can start to work. The final sec-
tion will conclude if the European Blue Card could indeed be worthwhile to consider 
as an alternative to the HSMP.  
7.2 Where to find it? Implementation of the EBC and Explanation of the 
HSMP 
The Netherlands have implemented the directive on June 1, 2011 by amending the 
Alien Decree (Vreemdelingenbesluit; Vb 2000 ), the Decree to execute the Act on Work 
by Aliens (Besluit uitvoering Wet arbeid vreemdelingen; BuWav)4 and the Alien Circular 
                                                        
1  The basis for this article a lecture, delivered for the Center for Migration Law of the Radboud 
University in Nijmegen on November 16, 2011.  
2  Council Directive 2009/50/EC of 25 May 2009 on the conditions of entry and residence of 
third-country nationals for the purposes of highly qualified employment, Pb EU 2009, 
L155/17. 
3  As on December 1, 2012. 
4  By Royal Decree of 15 June 2011 (Besluit van 15 juni 2011 tot vaststelling van het tijdstip van inwer-
kingtreding van onderdelen van het Besluit modern migratiebeleid (Besluit van 24 juli 2010, Stb. 2010, 307) 
en tot wijziging van het Vreemdelingenbesluit 2000 en het Besluit inburgering in verband met die inwerkingtre-
ding), Stb. 2011, 291. 
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(Vreemdelingencirculaire; Vc 2000).5 The core of the transposition can be found in article 
3.30b Vb 2000 (stating the conditions for a Blue Card), article 1 (i) BuWav (confirm-
ing the employer of a Blue Card holder does not require a work permit) and the in-
troduction of a new Chapter B21 to the Vc 2000 (confirming the policy rules to be 
observed when deciding on an application). 
Before we focus in on the implementation, I would like to briefly explain the na-
tional program we have in place for the admission of highly skilled migrants, the 
‘Highly Skilled Migrant Program’ (HSMP),also known as ‘Knowledge Migrant Pro-
gram’.6 This program was put in place in the fall of 2004 as an expedited application 
procedure designated to facilitate the admission of highly skilled migrant workers. To 
have access to this procedure, an employer must first apply to be listed under the 
program. When applying to be listed, the employer must declare to commit to certain 
duties, inter alia, recordkeeping and notification duties. In addition to the general 
conditions for admission that are generally applicable to non-asylum applicants (e.g. 
having a valid passport and no criminal antecedents), the program has only two cate-
gory-specific requirements, being that the worker’s annual base salary7 must meet 
with a threshold8 and must not strongly deviate from what is considered market level 
for the position concerned.9 Applying under this program has mainly three benefits. 
First, the processing time is relatively short. The Immigration and Naturalization 
Department (IND) commits to a 2 weeks processing time for any visa or permit 
application under the program.10 Second, the document burden is low. A worker who 
is not accompanied by dependants will normally only need to submit a copy of the 
ID page of his passport and a copy of his employment agreement as support docu-
ments. Third, - and I consider this the vital benefit – due to the transparency of the 
(salary) requirements, the application is predictable as to its outcome. An additional 
benefit is that processing under the HSMP allows the worker to take care of immigra-
tion and registration formalities during one visit to a single desk, referred to as ‘Expat 
Center’, provided he takes up residence in a town that is covered by such an Expat 
Center. 
                                                        
5  The Alien Decree and the Decree to execute the Act on work by alien are considered legisla-
tion. The Alien Circulaire is a collection of binding policy rules. Hereinafter, I will refer to these 
regulations by their Dutch abbreviation.  
6  In Dutch: ‘kennismigrantenregeling’. Herein, I will refer to it as ‘HSMP’. 
7  The salary thresholds only relate to the fixed monetary components of the annual base salary, 
including the mandatory holiday allowance and - if applicable - a 13th month pay benefit, pro-
vided it is fixed and confirmed in the employment agreement or transfer letter. The value of 
payments in kind and non-fixed parts of the salary as overtime, tips and grants from funds are 
not counted in.  
8  These thresholds are amended each calendar year, per January 1. The 2012 thresholds are: 
€ 51.239 for workers of 30 and older, € 37.575 for workers of 29 and younger and € 26.931 for 
students who have graduated from a Dutch university or ‘HBO’ institute, and who are em-
ployed by an HSMP listed employer within one year after their graduation. 
9  See Article 3.30a (1) Vb 2000. 
10  Regular processing times for a non-asylum application are three months for an entry clearance 
visa and six months for a residence permit. 
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7.3 How to Get it? Key Requirements for Obtaining a Dutch EBC 
The key requirements that will be of practical importance in every EBC application 
are that the worker must have a valid work contract or binding job offer of at least 
one year, must have ‘higher professional qualifications’ and must earn a salary that 
meets with a threshold.11  
7.3.1 Contract or Binding Job Offer 
According to Article 5 (1)(a) of the directive, a Blue Card applicant must present a 
valid work contract or a binding job offer for highly qualified employment, of at least 
one year in the Member State concerned. This article has been fully implemented in 
article 3.30 (1)(a) Vb 2000.12 Practitioners should duly note that this condition re-
quires the worker to enter into an employment agreement with the host company in 
the receiving Member State i.e. a ‘local contract’. The worker must be ‘protected as 
an employee under national employment law and/or in accordance with national 
practice’, according to Article 2 (b) of the directive. This means that a Blue Card is 
not an option should a company seek to second a worker by way of an intra company 
transfer within an international group, without him entering into a local employment 
contract with the host company/subsidiary in the Member State.13 With regard to 
this requirement, the HSMP offers more options, since it allows work contracts of a 
minimum of more than 3 months and intra company transfers where the worker 
does not enter into an employment agreement with the host company. 
7.3.2 Higher Professional Qualifications 
According to Article 5(1) (b) and (c) of the directive, a Blue Card applicant must 
present a document attesting that he satisfies the conditions under national law to 
exercise a ‘regulated profession’14 or – in case of an unregulated profession - attesting 
relevant ‘higher professional qualifications’. Article 2(g) of the directive defines 
‘higher professional qualifications’ as: ‘qualifications attested by evidence of higher 
education qualifications’. This means a certificate of completing a post-secondary 
higher education programme of at least 3 years as described in 2(h) or, when pro-
vided for by the national law of the Member State, evidence of having at least five 
years of professional experience as described in article 2(g) of the directive. This 
article was implemented in Article 3.30b (c) Vb 2000,with the exception of the possi-
                                                        
11  See Article 5(1) and (3) Directive 2009/50. 
12  This article states: ‘De Europese blauwe kaart wordt verleend aan een vreemdeling als bedoeld 
in artikel 1i van het Besluit uitvoering Wet arbeid vreemdelingen, die (…) beschikt over een 
geldige arbeidsovereenkomst of een bindend aanbod van een hooggekwalificeerde baan in de 
zin van artikel 2, onder b, van Richtlijn 2009/50/EG voor de duur van ten minste een jaar met 
een werkgever in Nederland (…).’ 
13  This category is to be covered by a separate EC directive on the conditions of entry and resi-
dence of third-country nationals in the framework of an intra-corporate transfer, for which a 
proposal has been submitted on July 30, 2012 (COM(2010) 378 final). This proposal confirms 
that intra-corporate transferees are excluded from the scope of the Blue Card Directive (p. 4). 
14  E.g. attorneys or medical doctors. 
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bility to attest having at least five years of professional experience in absence of a 
post-secondary degree.15 To assess whether a foreign diploma satisfies the require-
ments set in article 2(h) of the directive, the applicant must submit his diploma to a 
Dutch government body called ‘IDW’ to have it evaluated and the evaluation report 
must be submitted with the application. This evaluation can take 3-4 weeks, or 1-2 
weeks in case of a request to expedite.16 Practitioners must duly note that this time 
window must be added to the processing time for the application. With regard to this 
requirement, it is important to note that the HSMP does not require the applicant to 
submit evidence of qualifications, unless it concerns a medical profession that re-
quires registration in the so called BIG-register.17  
7.3.3 Annual Salary 
According to Article 5 (3) of the directive, the gross annual salary of the worker must 
not be inferior to a threshold that must be at least 1,5 times the average gross annual 
salary in the Member State concerned. In the Netherlands, this threshold is set at 
Euro 60,00018 and is amended each calendar year, per January 1.19 The salary thresh-
old only relates to the fixed monetary components of the annual base salary. (The 
value of) Payments in kind and non-fixed salary components, as overtime, bonusses, 
incentives, commissions, tips and grants from funds are not counted in.20 The Neth-
erlands did not implement Article 5(5) of the directive. In comparison, the HSMP 
has thresholds that differentiate to age and a special threshold for graduated students. 
These thresholds are considerably lower than Euro 60,000.21 
7.4 When to Get it? Processing Times for an EBC or HSMP 
According to Article 11 of the directive, applications for an EBC must be processed 
in 90 days. The Netherlands have not (explicitly) implemented this article in the Vb 
2000 and it is questionable whether this is correct: according to Article 25 Alien Act 
(Vreemdelingenwet; Vw 2000), the general processing time for applications for a non-
asylum residence permit is six months, which exceeds the allowable processing time 
under the directive. According to Vc 2000 B21/2.1 and 2.2, the IND will decide on 
                                                        
15  The article states: ‘voor zover hij een gereglementeerd beroep in de zin van artikel 1 van de 
Algemene wet erkenning EG-beroepskwalificaties wil uitoefenen, beschikt over een erkenning 
van de beroepskwalificaties in de zin van artikel 5 van die wet, dan wel, voor zover hij geen ge-
reglementeerd beroep wil uitoefenen, beschikt over voor dat beroep of de desbetreffende sec-
tor benodigde getuigschriften van hoger onderwijs in de zin van artikel 2, onder h, van richtlijn 
2009/50/EG.’ According to the parliamentary history on Article 3.30b Vb 2000, the govern-
ment decided not to implement the possibility to attest professional qualifications with profes-
sional experience because this would be too difficult to assess and enforce by the IND (Stb. 
2010, 307, p. 126). 
16  For more information, see www.IDW.nl. 
17  ‘BIG’ is an abbreviation for ‘Beroepen Individuele Gezondheidszorg’, i.e. Professions for In-
dividual Healthcare.  
18  See Art. 1i (1) (b) BuWav. 
19  See Art. 1i(2) BuWav. 
20  See Vc 2000 B21/4.2. 
21  See footnote 8. 
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applications for EBC entry clearance visa and residence permits within 90 days, as is 
required by the directive, however it is questionable whether this can be considered 
an adequate implementation of the directive, since the paragraph concerned in the Vc 
2000 is a policy rule and not legislation.22 In comparison, under the HSMP the IND 
commits to deciding on an application for any entry clearance visa or residence per-
mit in two weeks. However, this is not a legal set time but a commitment made to 
HSMP participants.23 In a majority of cases, this processing time is met. 
7.5 When to Start Work?  
The directive is not very clear on when the European Blue Card holder may com-
mence to work in the first Member State. In my view, this means that the EBC must 
be issued before the holder starts to work. For Blue Card holders who exercise the 
right to move to a second Member State, article 18 (2) leaves it up to the second 
Member States to decide, in accordance with its national law, whether it allows the 
applicant to work until the application is granted. In the Netherlands, as to the ques-
tion if an EBC applicant is allowed to work, we must distinct between aliens who 
arrive with an entry clearance visa and those who do not. Applicants who arrive on 
an entry clearance visa, issued under the European Blue Card program, are allowed to 
work as soon as they have applied for their residence permit. Applicants who arrive 
without such a visa must wait until their Blue Card is issued. This does not provide 
complications in daily practice, since workers who do not require an entry clearance 
visa can apply for their residence permit while they are still abroad. This is no differ-
ent under the HSMP. 
7.6 Who can Sponsor an EBC?  
According to Article 8(5) of the directive, Member States may reject an application for 
an EBC if the employer has been sanctioned in conformity with national law for 
undeclared work and/or illegal employment. In the Netherlands, this article was 
implemented in Article 3.30b (b) Vb 2000 in the way that an application must be 
rejected in case the employer was sanctioned with a fine for illegal employment, or 
for neglecting to pay wage withholding tax or social premiums.24 Tesseltje de Lange 
doubts if this can be considered a correct implementation of the Directive.25 The 
directive does not set other requirements companies must satisfy to be eligible to 
                                                        
22  See: Commentaar Europees Migratierecht, (J.C. de Heer), General Introduction, note. A11. Accord-
ing to De Heer, implementation in the Vc 2000 is not a sufficient implementation..  
23  In my view, this means that it is questionable whether the applicant can appeal against an undue 
delay in administrative court and it might be necessary to initiate an action in civil court, based 
on default.  
24  In Dutch: ‘een werkgever aan wie in de periode van maximaal vijf jaar direct voorafgaande aan 
de aanvraag geen sanctie is opgelegd wegens overtreding van artikel 2 van de Wet arbeid 
vreemdelingen of wegens het niet of onvoldoende afdragen van loonbelasting, premies voor de 
werknemersverzekeringen of premies voor de volksverzekeringen.’ 
25  See: Sdu Commentaar Europees Migratierecht (De Lange), notes to Article 8(5) Blue Card Directive. 
MARCEL REURS 
86 
sponsoring an EBC. In comparison with the HSMP, this is a notable difference. An 
employer who is looking to employ a highly skilled migrant, but is not listed under 
the HSMP yet, must first apply to be listed. This application is normally processed in 
four weeks. This means the total time window to consider, including the worker’s 
entry clearance or residence permit application, can amount to six weeks. However, 
this is still less than the 90 days that must be considered for an application for an 
EBC, exclusive of the minimum 1-2 weeks set for diploma evaluation by IDW.  
7.7 Conclusion 
Having read the above, it might not come as a surprise that, since the implementation 
of the Blue Card Directive, the HSMP still outnumbers the EBC in application vol-
umes. On vital aspects for employers, such as document burden, processing times 
and salary thresholds, the HSMP appears to remain the preferred immigration cate-
gory. Finally, did you find out why Steve and the Michaels are not eligible for a 
European Blue Card?26 
 
 
 
 
 
 
 
 
 
                                                        
26  They dropped out of college and do not have higher educational qualifications that meet with 
the requirements set by Art. 2 Directive. For a Dutch European Blue Card, they cannot rely on 
their years of professional experience, since the Netherlands did not implement this alternative. 
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8 Bulgaria and the Blue Card Directive 
Valeria Ilareva 
8.1 Introduction  
The Republic of Bulgaria became a Member State of the European Union on 1 Janu-
ary 2007. This political change brought social and economic opportunities for the 
country. In the first place, Bulgaria reveals a lot of similarities with the rest of the 
European Union. Its demographic development characterized by ageing population 
and low birth rates tells a need of immigration. At the same time, the economic crisis 
of 2008 affected Bulgaria and brought stagnation and decrease in the field of em-
ployment and enterprise. Although the size of emigration from Bulgaria significantly 
supersedes the number of immigration, free movement for Bulgarian workers has not 
brought a massive outflow of Bulgarian nationals. Emigration from Bulgaria reveals a 
tendency of slowing down, while immigration to Bulgaria has a constant tendency of 
gradual increase. The 2011 National Strategy on Migration adopted by the Bulgarian 
government notes that Bulgaria is moving from a country of origin through a transit 
country towards a country attracting immigration. 
At the same time, however, Bulgaria ranks last in the European Union with regard 
to Gross Domestic Product per capita. Salaries in Bulgaria are the lowest in compari-
son with the other Member States. This has made the Bulgarian government come to 
the conclusion that the ‘Blue Card’ mechanism in itself will not be sufficient to attract 
the best experts given that at this stage Bulgaria is unable to compete economically 
and socially with the other EU Member States. However in practice the transposition 
of the Blue Card Directive in Bulgaria did not reflect a national specific approach 
with regard to attracting highly qualified immigrants. In fact, access to the labour 
market under the general work permits regime for foreign nationals in Bulgaria is 
exceptionally cumbersome. The transposition of the Blue Card Directive brought a 
number of simplifications to the existing bureaucratic procedure and thus eased ac-
cess to the labour market. This has made experts predict that ‘usual’ work permits in 
Bulgaria will move within the more facilitated regime of the Blue Card.  
8.2 National Migration Context 
In this section we will draw a panoramic picture of the current immigration situation 
in Bulgaria taking into account demographic, political and economic factors.  
The demographic development of Bulgaria over the last decades is characterized 
by low birth rates and ageing population. Since 1986 there is a constant tendency of 
decline in the total of the population – from 8.948.649 in 1985 to 7.364.570 persons 
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in 2011.1 This decrease is due to two groups of factors: natural decrease and emigra-
tion. 
 
 
Table 1 Population by Census Year  
Source: National Statistical Institute of Bulgaria. 
 
 
Table 2: Bulgarian Population by Age, 1992-2011 
Source: Ministry of Labour and Social Policy of Bulgaria. 
 
                                                        
1  Data from the 2011 Census by the National Statistical Institute, available at http:// 
www.nsi.bg/census2011/indexen.php (accessed on 10 February 2012). 
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The natural decrease (that is, deaths exceeding births) forms two-thirds or 68.9% of 
the population decrease. For the period 2001 –2011 the population of Bulgaria de-
creased by 389 087 persons due to the natural decrease.  
Emigration forms almost one-third or 31.1% of the population decrease (that is, 
175 244 persons for the period 2001 – 2011). The statistics covers persons who are 
absent from the country for a period longer than one year. According to the draft 
updated National Demographic Development Strategy of Bulgaria (2012-2030), since 
2006 the number of Bulgarian nationals who have returned is increasing. In 2006 
their number was 9 467, in 2008 - 15 288, and in 2010 - 23 811. Currently less than 
20 000 persons emigrate from Bulgaria annually. The migration balance in Bulgaria is 
still negative as the emigrants outnumber the immigrants in Bulgaria. However, all 
studies show that emigration from Bulgaria reveals a tendency of slowing down, 
while immigration to Bulgaria has a constant tendency of gradual increase.2  
The demographic context of the migration situation is better understood when 
we take into account also the economic and political factors. Bulgaria is the poorest 
country in the European Union ranking 27th among the 27 Member States with 
respect to Gross Domestic Product per capita in Purchasing Power Parity.3 The sig-
nificant difference in income between Bulgaria and old Member States is a strong 
driving factor for emigration from Bulgaria. Free movement of workers in the Euro-
pean Union has been favourable in this regard. At the same time, however, Bulgaria 
is becoming attractive for immigration as well. Opportunities in the country have 
increased with EU membership and democratic stability. In the economic pre-crisis 
period unemployment in Bulgaria hit the record rates of 5 % in 2008 (from 20% in 
2001-2002)4. There has been an irrevocable trend of gradual increase in the presence 
of third country nationals in Bulgaria coming from a less developed socio-economic 
background. Admittedly, being an external border of the European Union, Bulgaria is 
also a transit stop towards other Member States.  
It is noteworthy that the number of EU citizens who have exercised their free-
dom of movement to Bulgaria following Bulgaria’s accession to the European Union 
has also increased. Thus, for example, according to data provided by the Ministry of 
the Interior, the number of British nationals in the country increases by 100 % per 
year. At the 2011 Census moment, the National Statistical Institute counted 8.444 
EU citizens who live permanently in Bulgaria, which is 23% of all foreign citizens in 
the country. 
                                                        
2  Open Society Institute – Sofia, Trends in Cross-border Workforce Migration and the Free 
Movement of People – Effects for Bulgaria. Report., 2010, p.170: 
http://www.osf.bg/cyeds/downloads/Migracia_english.final.pdf (accessed on 10 February 
2012). 
3  See note 2, p.20. 
4  See note 2, p.21. 
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Table 3: Registered EU citizens in Bulgaria from the main sending Member States  
Source: European Migration Network (2011) 
 
The year 2008 marks slowing down of the immigration to Bulgaria both with regard 
to EU citizens and third country nationals. This is attributed to the global economic 
crisis that led to ‘return’ migration as in many cases immigrants were among the most 
seriously affected in the host societies.  
8.3 Highly Qualified Immigration in the Strategic Planning of the 
Bulgarian Migration Policy 
8.3.1 Statistics on Third Country Nationals and Work Permits in Bulgaria 
Reliable statistical data is at the core of every successful migration policy. However a 
major problem faced by any researcher on immigration to Bulgaria is the lack of 
access to reliable up-to-date statistical information. Thus in the latest 2011 national 
reports by Bulgaria in the European Migration Network, the newest available statis-
tics dates back from 2008 and 2009.  
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Table 4: Immigrants with permanent and long-term residence status in Bulgaria  
Source: European Migration Network (2011) 
 
Following the 2011 Census, the National Statistical Institute (NSI) stated that ‘as of 
1st February 2011, 36 723 persons with foreign citizenship live in Bulgaria represent-
ing 0.5% of the country population’.5 The International Organization for Migration 
(IOM) counts more immigrants and estimates that they comprise 1.4% of the popu-
lation, i.e. 111,000 (IOM 2010).6 According to NSI (2011 Census), each second per-
son with foreign citizenship, living permanently in the country, is from European 
country outside the European Union. Russian nationals dominate – 11 991 (65.1%), 
followed by citizens of Ukraine – 3 064 (16.6%), Republic of Macedonia – 1 091 
(5.9%), Moldova - 893 (48%) and Serbia – 569 (3.1%).7 The problem with scarce up-
to-date data in Bulgaria applies also to work permits issued by Bulgaria to third coun-
try nationals. 
                                                        
5  National Statistical Institute, 2011 Population Census in the Republic of Bulgaria (final data), 
http://www.nsi.bg/census2011/PDOCS2/Census2011final_en.pdf (accessed on 10 February 
2012). 
6  Source: Ivanova, V./Krasteva, A./Otava, I./Staykova, E., A Bulgarian Migration Profile, 2011: 
http://migrationeducation.org/36.1.html?&rid=206&cHash=7ce3e794147cec3dca31c4bd7527
2e49 (accessed on 10 February 2012). 
7 NSI, Population with foreign citizenship by country: http://censusresults.nsi.bg/Census/Re-
ports/2/2/R11.aspx (accessed on 10 February 2012). 
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Table 5: Work permits issued to third country nationals in Bulgaria (2004-2009)  
Source: European Migration Network (2011) 
 
It is noteworthy that during the pre-crisis period the number of work-permits issued 
by Bulgaria had doubled, while after 2008 it decreased substantially. The slight de-
crease in the number of work permits in 2007 is owed to Bulgaria’s accession to the 
European Union, following which EU citizens are no longer in need of work permits 
as they have free access to the Bulgarian labour market.  
According to the Law on Employment Promotion, access to the Bulgarian labour 
market is granted to third country nationals, only if their prospective employer 
proves before the national Employment Agency that no other Bulgarian or EU na-
tional or other permanent status holder living in Bulgaria is able to perform the job. 
This is the so-called ‘market test’. Thus foreign nationals with a ‘continuous’ resi-
dence permit (with a renewable term of up to one year) do not have free access to the 
Bulgarian labour market. Few exceptions are envisaged for third-country-national 
family members of Bulgarian and EU citizens, as well as for refugee and subsidiary 
protection status holders. Because of the above-stated restrictions on access to the 
labour market in Bulgaria, the predominant work profile of the immigrant in Bulgaria 
is one of running a small family business or direct foreign investments. For the last 
eight years only two work permits were issued to self-employed immigrants. Experts8 
explain this with the fact that all foreign nationals register companies under the Act 
on Commerce and hence, operate as Bulgarian employers. Foreign nationals invest 
mainly in small and micro enterprises. Individual investors come mainly from Turkey, 
Russia, Macedonia, Greece, China, Syria, and Armenia. Recently there is a noticeable 
                                                        
8  Opinion of Lilyana Stankova, State Expert, Ministry of Labour and Social Policy, cited in: 
Staykova, Evelina, Tihomira Trifonova, Immigrants in Bulgaria, in: Trends in Cross-border Work-
force Migration and the Free Movement of People – Effects for Bulgaria. Report, 2010, cited above, p. 93. 
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interest in investing in real estate by citizens of the United Kingdom. For most of the 
individual investors the primary aim of the investment is to live in Bulgaria, where 
they find conditions for business and life more favourable.9 
According to the Bulgarian national report on Satisfying Labour Demand through Mi-
gration (2011) done for the European Migration Network, the profile of immigrants 
who enter the Bulgarian labour market through obtaining work permits reflects the 
desired migration to the closest degree: the majority are the skilled and highly skilled 
immigrants. The low skilled are just one fifth of the total number. 
 
 
Table 6 Work permits issued 
Source: European Migration Network (2011). 
 
Foreign nationals who have been issued work permits since 2005 are employed 
mainly in large-scale investment reconstruction and modernization projects or pro-
jects in the field of telecommunications and high technologies (examples include the 
Maritsa East 3 Power Plant, the Sofia Airport, the Trakia Highway and some other 
plants).10 Over the years Turkey invariably occupies the first place as a country of 
origin for wok permit holders in Bulgaria. Turkish nationals are employed mainly in 
energy production and in the national road network. There has also been a stable 
interest by citizens from Ukraine and Macedonia. The case of Russia is similar; its 
citizens are mainly in management positions. Vietnam has been one of the top three 
                                                        
9  National Strategy for Migration and Integration (2008-2015). 
10  See note 9, p. 92. 
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countries and employment of its representatives has been mainly in metal-works as 
welders. USA citizens are involved mainly in big projects of foreign investors.11 
 
 
Table 7 Top 10 countries of economic migration in Bulgaria 
Source: European Migration Network (2011) 
8.3.2 National Strategies on Migration 
The migration policy of the Republic of Bulgaria is characterized by its late prioritiza-
tion in the government attention. The first National Strategy for Migration and Integration 
(2008-2015) was adopted as late as in 2008. The Strategy determines a hierarchy of 
economic migration and defines the groups given priority by the policy:  
- Labour from other EU Member States, EEA, and Switzerland;  
- Foreign nationals of Bulgarian origin; 
- Students who have a Bulgarian degree, research workers and highly skilled special-
ists. 
 
The first strategic aim of the Strategy has been attracting individuals with Bulgarian 
citizenship who live on the territory of other countries as well as individuals of Bul-
garian origin with foreign citizenship - for permanent return to the Republic of Bul-
garia. This aim has cultural arguments related to integration prospects. In the Strat-
egy, the government states that individuals of Bulgarian origin are ‘integrated by ori-
gin and their integration presents no problem because of their knowledge of the 
Bulgarian language, customs, and culture’. Therefore the Bulgarian government for-
mulated ‘optimal migration’ in ethnic and cultural terms. This approach has been 
                                                        
11 European Migration Network, Satisfying Labour Demand through Migration. Bulgaria National 
Report, January 2011, p. 46. 
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highly controversial as human migration is usually motivated by pragmatic economic 
motives rather than historic considerations of identity. 
Only few years after the adoption of the first Strategy, in 2010 the government 
prepared an updated second National Strategy on Immigration, Asylum and Integration 
(2011-2020). The 2011 Strategy observes a gradual transformation of Bulgaria from 
an emigration country through a transit state to one attracting immigrants.  
However the second National Strategy was done at times of economic crisis and 
aspirations by the Bulgarian government to meet the criteria for acceding to the 
Schengen area and strengthening its integrated border management systems. The 
2011 Strategy tips the balance towards security concerns and calls upon the country 
to get prepared for increased immigration flows, both legal and illegal. The Strategy 
states that in 2009 and 2010 Bulgaria did not attract the same number of third coun-
try nationals as in 2008, because ‘at times of crisis protection of the national labour market 
comes first – keeping jobs to the nationals of the respective country with a view to decrease unemploy-
ment.’ The Strategy also informs that consultations on the singing of bilateral labour 
migration agreements with Moldova, Ukraine and Armenia that had started in 2008 
had been put aside and efforts focused on addressing national unemployment.  
 One of the main strategic objectives stated in the 2011 Strategy is more effec-
tive management of the economic migration and integration. It aims at turning migra-
tion and mobility into positive factors for development in the economic and demo-
graphic sphere. The National Labour Migration Council at the Minister of Labour and 
Social Policy is named as having key responsibilities for implementing the arrange-
ments for the access of third country nationals to the Bulgarian labour market. 
Highly qualified immigrants are one of the main target groups of the strategy. In 
relation to the EU Directive in this regard, the 2011 Strategy explicitly admits: 
 
‘The analysis shows that the ‘Blue Card’ mechanism will not be sufficient given 
that at this stage Bulgaria is unable to compete economically and socially with the 
other EU Member States in the rivalry to attract the best experts. There is a need 
to implement special national policy for attracting highly qualified migrants.’ 
 
However, there is a discrepancy between the declared government policy and the 
legislative process in practice. The transposition of the Blue Card Directive in Bul-
garia, which took place in parallel with the preparation of the cited Strategy, did not 
reflect a national specific approach with regard to attracting highly qualified immi-
grants.  
8.4 Legal and Institutional Framework of the Blue Card Directive 
Transposition 
The main transposition of the Blue Card Directive in Bulgaria took place on time 
through significant legal amendments in national laws in 2011. The amended regulat-
ing acts are: 
- The Law on Foreign Nationals in the Republic of Bulgaria (LFNRB) – a new 
chapter IIIb on residence for highly qualified employment was adopted in January 
2011 and entered into force on 15.06.2011; 
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- The Implementing Rules of the LFNRB– they were newly adopted by the Coun-
cil of Ministers in June 2011 and entered into force on 05.07.2011; 
- The Law on Employment Promotion – a new Section III to Chapter 8 entered 
into force on 15.06.2011; 
- The Ordinance on the work permits for foreigners – a new Chapter 8 adopted by 
the Council of Ministers entered into force on 15.06.2011; 
- The Ordinance on the visas and the visa regime – it was newly adopted by the 
Council of Ministers in July 2011 and entered into force on 04.08.2011. 
 
The institutional framework for the implementation of the above legal rules com-
prises three ministries: the Ministry of Labour and Social Policy (MLSP) with its 
Employment Agency, the Ministry of the Interior with its Migration Directorate and 
the Ministry of Foreign Affairs with its Consulates. The Employment Agency at the 
MLSP is responsible for carrying out the ‘market test’ and for issuing the work per-
mit for the highly qualified immigrant. Bulgarian Consulates abroad are responsible 
for issuing the long term visa to the third country national. The Migration Director-
ate at the Ministry of the Interior is responsible for issuing the Blue Card, that is, the 
single permit for residence and work to the third country national in Bulgaria. The 
harmonized completion of the functions of each state body in this process depends 
on their efficient coordination and cooperation. As the 2011 National Strategy ad-
mits, such a coordinated approach is still a challenge for the Bulgarian institutional 
system on migration: 
 
‘The responsible institutions are scattered under the hats of different ministries 
and agencies and this impedes their interaction and cooperation. There is lack of a 
unit coordinating and controlling the implementation of the government migra-
tion policies.’12 
 
The 2011 Strategy provided for the establishment of a National Council on Migration 
Policy at the Minister of Interior with a view to ‘improving the interaction and coordi-
nation of the structures engaged in the migration processes’. However this body has a 
political and advisory role, rather than one of an implementing institution. 
Another difficulty is found in the administrative capacity of the institutions - their 
professionals are insufficiently prepared to implement the new legislation. The 2011 
National Strategy also recognizes this problem: ‘Officials are under qualified; there is 
lack of specialized training on migration issues.’ In that light, the National Strategy 
makes a recommendation to invest in training and improving the pay of the admini-
stration. 
8.5 Admission of Highly Qualified Immigrants following the Directive 
Transposition in Bulgaria 
In order to be admitted for the purposes of highly qualified employment in Bulgaria, 
a third country national has to go through three steps: firstly, his/her employer in 
                                                        
12  National Strategy on Immigration, Asylum and Integration (2011-2020). 
TRANSPOSITION IN BULGARIA 
  
97 
 
Bulgaria should obtain a work permit by the Employment Agency; secondly, he/she 
should receive a long-term visa by the Bulgarian consulate in the country of origin, 
and, thirdly, he/she should get a single permit for residence and work (the Blue Card) 
by the Ministry of the Interior. We will look at the main specifics of each phase of 
the process.  
8.5.1 Work Permit by the Employment Agency  
To start the procedure of admission, the prospective employer of the highly qualified 
third country national shall submit an application for a work permit at the Employ-
ment Agency of the Bulgarian Ministry of Labour and Social Policy. The Employ-
ment Agency carries out a market test, allowed for under Article 8(2) of the EU Blue 
Card Directive. The burden of proof is on the employer to show that no other Bul-
garian or EU national or other permanent status holder living in Bulgaria is able and 
willing to perform the job in question. The Employment Agency will make sure that 
preference is given to persons already forming part of the national labour market. 
It is noteworthy that with regard to the definition of ‘highly qualified employ-
ment’ and the element of proven ‘higher professional qualifications’, Bulgarian law 
envisages only ‘higher education qualification’ and excludes ‘professional experience’ 
within the meaning of Article 2(g) (h) (i) of the EU Blue Card Directive. That is, only 
evidence of higher education qualification that lasted at least three years is accepted 
in order to prove existence of higher professional qualifications. Evidence of profes-
sional experience is insufficient by itself within the terms of the definition provided 
by §27a of the Additional Provisions of the Law on Employment Promotion. 
The admission criterion of gross salary for the highly qualified worker is regulated 
in accordance with Article 5(3) of the EU Blue Card Directive. The gross salary 
should be at least 1.5 times the average gross annual salary in the country. In Bulgaria 
the average monthly salary is 680 BGN (approx. 340 Euro). Therefore this is one of 
the easiest thresholds to meet in comparison with the requirements in other EU 
Member States.  
The Employment Agency takes a decision on the application for the work permit 
within 15 days from its submission. The work permit is valid only with regard to the 
concrete employer and with regard to the concrete work position, place and duration 
of the labour contract. For the issuance and the prolongation of the work permit the 
employer pays 400 BGN (approx. 200 Euro). The size of the fee is lower than the 
one required for ‘normal’ work permits under the general regime - the fee in the latter 
case is 600 BGN (approx. 300 Euro). 
8.5.2 Long-term Visa by the Bulgarian Consulate in the Country of Origin  
Once the employer obtains the work permit by the Employment Agency, the worker 
shall present it with his/her application for a long-term visa in order to enter Bul-
garia. The visa application is submitted before the Bulgarian consulate in the country 
of origin of the worker. The regulation of this second phase of the process of admis-
sion is found in the Ordinance on the visas and the visa regime, which was newly adopted 
by the Council of Ministers in July 2011 and entered into force on 04 August 2011.  
There are a number of facilitations envisaged with regard to the visa procedure for 
third country nationals who apply to enter Bulgaria for the purposes of highly quali-
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fied employment. With regard to the material law criteria for issuing the visa, there is 
a waiver of the obligation to prove sufficient means of existence, accommodation 
and transport. In comparison, previously the law required that the foreign national 
proved that he/she disposed of 50 Euro per day of stay in Bulgaria. With regard to 
the procedure, in the case of entry for the purposes of highly qualified employment, 
the procedure is envisaged as an accelerated one. The decision on the visa application 
should be issued within 15 days from the submission of the application by the third 
country national. In comparison, the general term for a decision on a long-term visa 
application is 35 days.  
8.5.3 Blue Card issued by the Ministry of the Interior  
Once the third country national enters Bulgaria with the long-term visa described 
above, he/she should submit the application for a single permit for residence and 
work (that is, the Blue Card). The law requires from the worker to present his/her 
valid national passport with the long-term visa and health insurance along with 
his/her application for a Blue Card before the Ministry of the Interior. Once the 
application is submitted, excellent coordination between the Ministry of the Interior 
and the Employment Agency at the MLSP is required as the work permit is trans-
ferred ex oficio from the latter government body to the former. The Ministry of the 
Interior shall issue the decision on the Blue Card within seven days from submission 
of the application. 
The standard period of validity of the Blue Card in Bulgaria is one year. Thus 
Bulgaria has chosen to transpose the lowest threshold of the duration provided for in 
Article 7(2) of the Blue Card Directive (between one and four years). If the work 
contract covers a period of less than one year, the period of validity of the Blue Card 
encompasses the contract’s duration plus three months.  
8.6 Other issues of the Blue Card Directive Transposition in Bulgaria 
In this last section we will briefly draw attention to the transposition by Bulgaria of 
several other important issues in the EU Blue Card Directive. As a general rule, Bul-
garia has adhered to the text of the Directive in its national transposition. 
With regard to labour market access, Bulgaria has transposed the restrictions to 
the occupational mobility under Article 12 of the EU Blue Card Directive. For the 
first two years of employment in Bulgaria a change of employer shall be subject to 
the prior authorization in writing by the Employment Agency. In case of temporary 
unemployment, the Blue Card holder in Bulgaria has the same rights and obligations 
as provided for in Article 13 of the Directive.  
Family members of Blue Card holders in Bulgaria can obtain a residence permit 
under the same conditions as provided in the general regime for foreign nationals. 
Bulgaria does not apply integration conditions. The law poses conditions only regard-
ing sufficient means of existence. There hasn’t been an explicit transposition of all 
paragraphs of Article 15 of the EU Blue Card Directive, but at this point there are no 
obvious contradictions in national law.  
Access to long-term residence by Blue Card holders in Bulgaria is provided under 
the same conditions as stipulated in Article 16 of the Directive. The specifics are in 
the allowed period of absence in calculating the period of legal and continuous resi-
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dence in the Community under Art.16 (3) of the Directive – in Bulgaria it is restricted 
to economic activity, voluntary service or study in the country of origin.  
8.7 Conclusion 
The transposition of the Blue Card Directive in Bulgaria is met with the optimism 
that it will facilitate the existing regime of access to the Bulgarian labour market. It 
shall contribute to the increase of work permits issued to third country nationals as 
even before the Directive transposition skilled immigrants constituted four-fifths of 
the work permit holders in Bulgaria. If we take the gross salary as a criterion, Bulgaria 
might not be able to attract the best and the brightest, but it offers an easier thresh-
old for admission of skilled immigrants in comparison with the same admission re-
quirements in other EU Member States.  
At the same time, implementation of the Blue Card regime poses a number of 
challenges for the Bulgarian administration. The government admits that interaction 
and coordination between institutional actors is still difficult. Preparation of state 
servants is yet insufficient. Unless more investment is made in the specialized training 
of officials, the red tape might turn into a discouraging barrier for employers and 
immigrant workers. Poor economic resources also influence the quality of statistical 
data in this relation. Lack of access to up-to-date data makes assessment, analysis, 
planning and, therefore, improvement problematic. 
A long-term vision shall encompass integration plans and actions adapted to 
highly qualified immigrants. Currently Bulgaria has one of the weakest labour market 
mobility in Europe.13 Access to general state support is in principle critically low.14 
Social and legal security for highly qualified immigrants is an important factor for the 
effectiveness of the whole policy. The European Integration Fund might be a good 
tool to put political declarations on integration into practical changes. Hopefully the 
EU Blue Card implementation will provide a stimulus for more efforts also in the 
field of integration in the near future. 
 
                                                        
13  MIPEX (Migrant Integration Policy Index) http://www.mipex.eu/bulgaria (accessed on 13 
February 2012). 
14  See note 13. 
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Annex 
Council Directive 2009/50/EC 
of 25 May 2009 
on the conditions of entry and residence of third-country nationals for the 
purposes of highly qualified employment 
 
THE COUNCIL OF THE EUROPEAN UNION, 
 
Having regard to the Treaty establishing the European Community, and in particular 
points (3)(a) and (4) of the first subparagraph of Article 63 thereof, 
 
Having regard to the proposal from the Commission, 
 
Having regard to the opinion of the European Parliament [1], 
 
After consulting the European Economic and Social Committee [2], 
 
After consulting the Committee of the Regions [3], 
 
Whereas: 
 
(1) For the gradual establishment of an area of freedom, security and justice, the 
Treaty provides for measures to be adopted in the fields of asylum, immigration and 
protection of the rights of third-country nationals. 
(2) The Treaty provides that the Council is to adopt measures on immigration policy 
relating to conditions of entry and residence, standards on procedures for the issue 
by Member States of long-term visas and residence permits, and measures defining 
the rights and conditions under which nationals of third-countries who are legally 
resident in a Member State may reside in other Member States. 
(3) The Lisbon European Council in March 2000 set the Community the objective of 
becoming the most competitive and dynamic knowledge-based economy in the 
world, capable of sustainable economic growth with more and better jobs and greater 
social cohesion by 2010. Measures to attract and retain highly qualified third-country 
workers as part of an approach based on the needs of Member States should be seen 
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in the broader context established by the Lisbon Strategy and by the Commission 
Communication of 11 December 2007 on the integrated guidelines for growth and 
jobs. 
(4) The Hague Programme, adopted by the European Council on 4 and 5 November 
2004, recognised that legal migration will play an important role in enhancing the 
knowledge-based economy in Europe, advancing economic development, and thus 
contributing to the implementation of the Lisbon Strategy. The European Council 
invited the Commission to present a policy plan on legal migration, including 
admission procedures, capable of responding promptly to fluctuating demands for 
migrant labour in the labour market. 
(5) The European Council of 14 and 15 December 2006 agreed on a series of steps 
for 2007, among which to develop well-managed legal immigration policies, fully 
respecting national competences, to assist Member States in meeting existing and 
future labour needs. 
(6) To achieve the objectives of the Lisbon Strategy it is also important to foster the 
mobility within the Union of highly qualified workers who are Union citizens, in 
particular those from the Member States which acceded in 2004 and 2007. In 
implementing this Directive, Member States are bound to respect the principle of 
Community preference as expressed, in particular, in the relevant provisions of the 
Acts of Accession of 2003 and 2005. 
(7) This Directive is intended to contribute to achieving these goals and addressing 
labour shortages by fostering the admission and mobility — for the purposes of 
highly qualified employment — of third-country nationals for stays of more than 
three months, in order to make the Community more attractive to such workers 
from around the world and sustain its competitiveness and economic growth. To 
reach these goals, it is necessary to facilitate the admission of highly qualified workers 
and their families by establishing a fast-track admission procedure and by granting 
them equal social and economic rights as nationals of the host Member State in a 
number of areas. It is also necessary to take into account the priorities, labour market 
needs and reception capacities of the Member States. This Directive should be 
without prejudice to the competence of the Member States to maintain or to 
introduce new national residence permits for any purpose of employment. The third-
country nationals concerned should have the possibility to apply for an EU Blue 
Card or for a national residence permit. Moreover, this Directive should not affect 
the possibility for an EU Blue Card holder to enjoy additional rights and benefits 
which may be provided by national law, and which are compatible with this 
Directive. 
(8) This Directive should be without prejudice to the right of the Member States to 
determine the volumes of admission of third-country nationals entering their 
territory for the purposes of highly qualified employment. This should include also 
third-country nationals who seek to remain on the territory of a Member State in 
order to exercise a paid economic activity and who are legally resident in that 
Member State under other schemes, such as students having just completed their 
studies or researchers having been admitted pursuant to Council Directive 
2004/114/EC of 13 December 2004 on the conditions of admission of third-country 
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nationals for the purposes of studies, pupil exchange, unremunerated training or 
voluntary service [4] and Council Directive 2005/71/EC of 12 October 2005 on a 
specific procedure for admitting third-country nationals for the purposes of scientific 
research [5] respectively, and who do not enjoy consolidated access to the labour 
market of the Member State under Community or national law. Moreover, regarding 
volumes of admission, Member States retain the possibility not to grant residence 
permits for employment in general or for certain professions, economic sectors or 
regions. 
(9) For the purpose of this Directive, in order to evaluate if the third-country 
national concerned possesses higher education qualifications, reference may be made 
to ISCED (International Standard Classification of Education) 1997 levels 5a and 6. 
(10) This Directive should provide for a flexible demand-driven entry system, based 
on objective criteria, such as a minimum salary threshold comparable with the salary 
levels in the Member States, and on professional qualifications. The definition of a 
common minimum denominator for the salary threshold is necessary to ensure a 
minimum level of harmonisation in the admission conditions throughout the 
Community. The salary threshold determines a minimum level while Member States 
may define a higher salary threshold. Member States should fix their threshold in 
accordance with the situation and organisation of their respective labour markets and 
their general immigration policies. Derogation from the main scheme in terms of the 
salary threshold may be laid down for specific professions where it is considered by 
the Member State concerned that there is a particular lack of available workforce and 
where such professions are part of the major group 1 and 2 of the ISCO 
(International Standard Classification of Occupation) classification. 
(11) This Directive aims only at defining the conditions of entry and residence of 
third-country nationals for the purposes of highly qualified employment within the 
EU Blue Card system, including the eligibility criteria related to a salary threshold. 
The sole purpose of this salary threshold is to help to determine, taking into account 
a statistical observation published by the Commission (Eurostat) or by the Member 
States concerned, the scope of the EU Blue Card established by each Member State 
on the basis of common rules. It does not aim to determine salaries and therefore 
does not derogate from the rules or practices at Member State level or from 
collective agreements, and cannot be used to constitute any harmonisation in this 
field. This Directive fully respects the competences of Member States, particularly on 
employment, labour and social matters. 
(12) Once a Member State has decided to admit a third-country national fulfilling the 
relevant criteria, the third-country national who applied for an EU Blue Card should 
receive the specific residence permit provided for by this Directive, which should 
grant progressive access to the labour market and residence and mobility rights to 
him and his family. The deadline for examining the application for an EU Blue Card 
should not include the time required for the recognition of professional qualifications 
or the time required for issuing a visa, if required. This Directive is without prejudice 
to national procedures on the recognition of diplomas. The designation of the 
competent authorities under this Directive is without prejudice to the role and 
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responsibilities of other national authorities and, where applicable, the social 
partners, with regard to the examination of, and the decision on, the application. 
(13) The format of the EU Blue Card should be in accordance with Council 
Regulation (EC) No 1030/2002 of 13 June 2002 laying down a uniform format for 
residence permits for third-country nationals [6], thus enabling the Member States to 
refer to the information, in particular, under which conditions the person is 
permitted to work. 
(14) Third-country nationals who are in possession of a valid travel document and an 
EU Blue Card issued by a Member State applying the Schengen acquis in full, should 
be allowed to enter into and move freely within the territory of another Member 
State applying the Schengen acquis in full, for a period of up to three months, in 
accordance with Regulation (EC) No 562/2006 of the European Parliament and of 
the Council of 15 March 2006 establishing a Community Code on the rules 
governing the movement of persons across borders (Schengen Borders Code) [7] and 
Article 21 of the Convention implementing the Schengen Agreement of 14 June 
1985 between the Governments of the States of the Benelux Economic Union, the 
Federal Republic of Germany and the French Republic on the gradual abolition of 
checks at their common borders. 
(15) The occupational and geographical mobility of third-country highly qualified 
workers should be recognised as a primary mechanism for improving labour market 
efficiency, preventing skill shortages and offsetting regional imbalances. In order to 
respect the principle of Community preference and to avoid possible abuses of the 
system, the occupational mobility of a third-country highly qualified worker should 
be limited for the first two years of legal employment in a Member State. 
(16) This Directive fully respects equal treatment between nationals of the Member 
States and EU Blue Card holders in relation to pay, when they are in comparable 
situations. 
(17) Equal treatment of EU Blue Card holders does not cover measures in the field 
of vocational training which are covered under social assistance schemes. 
(18) EU Blue Card holders should enjoy equal treatment as regards social security. 
Branches of social security are defined in Council Regulation (EEC) No 1408/71 of 
14 June 1971 on the application of social security schemes to employed persons, to 
self-employed persons and to members of their families moving within the 
Community [8]. Council Regulation (EC) No 859/2003 of 14 May 2003 extending 
the provisions of Regulation (EEC) No 1408/71 and Regulation (EEC) No 574/72 
to nationals of third-countries who are not already covered by those provisions solely 
on the ground of their nationality [9] extends the provisions of Regulation (EEC) No 
1408/71 to third-country nationals who are legally residing in the Community and 
who are in a cross-border situation. The provisions on equal treatment as regards 
social security in this Directive also apply directly to persons entering into the 
territory of a Member State directly from a third-country, provided that the person 
concerned is legally residing as holder of a valid EU Blue Card, including during the 
period of temporary unemployment, and he fulfils the conditions, set out under 
national law, for being eligible for the social security benefits concerned. 
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Nevertheless, this Directive should not confer to the EU Blue Card holder more 
rights than those already provided in existing Community law in the field of social 
security for third-country nationals who have cross-border elements between 
Member States. This Directive, furthermore, should not grant rights in relation to 
situations which lie outside the scope of Community law such as, for example, the 
situation of family members residing in a third country. 
(19) Professional qualifications acquired by a third-country national in another 
Member State should be recognised in the same way as those of Union citizens. 
Qualifications acquired in a third country should be taken into account in conformity 
with Directive 2005/36/EC of the European Parliament and of the Council of 7 
September 2005 on the recognition of professional qualifications [10]. 
(20) The geographical mobility within the Community should be controlled and 
demand-driven during the first period of legal stay of the highly qualified third-
country worker. Derogations from Council Directive 2003/109/EC of 25 November 
2003 concerning the status of third-country nationals who are long-term residents 
[11] should be provided for in order not to penalise geographically mobile highly 
qualified third-country workers who have not yet acquired the EC long-term resident 
status referred to in that Directive, and in order to encourage geographical and 
circular migration. 
(21) The mobility of highly qualified third-country workers between the Community 
and their countries of origin should be fostered and sustained. Derogations from 
Directive 2003/109/EC should be provided for in order to extend the period of 
absence from the territory of the Community without interrupting the period of legal 
and continuous residence necessary to be eligible for EC long-term resident status. 
Longer periods of absence than those provided for in Directive 2003/109/EC 
should also be allowed after highly qualified third-country workers have acquired EC 
long-term resident status to encourage their circular migration. 
(22) In implementing this Directive, Member States should refrain from pursuing 
active recruitment in developing countries in sectors suffering from a lack of 
personnel. Ethical recruitment policies and principles applicable to public and private 
sector employers should be developed in key sectors, for example the health sector, 
as underlined in the Council and Member States’ conclusions of 14 May 2007 on the 
European Programme for Action to tackle the critical shortage of health workers in 
developing countries (2007 to 2013) and the education sector, as appropriate. These 
should be strengthened by the development and application of mechanisms, 
guidelines and other tools to facilitate, as appropriate, circular and temporary 
migration, as well as other measures that would minimise negative and maximise 
positive impacts of highly skilled immigration on developing countries in order to 
turn “brain drain” into “brain gain”. 
(23) Favourable conditions for family reunification and for access to work for 
spouses should be a fundamental element of this Directive which aims to attract 
highly qualified third-country workers. Specific derogations to Council Directive 
2003/86/EC of 22 September 2003 on the right to family reunification [12] should 
be provided for in order to reach this aim. The derogation included in Article 15(3) 
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of this Directive does not preclude Member States from maintaining or introducing 
integration conditions and measures, including language learning, for the members of 
the family of an EU Blue Card holder. 
(24) Specific reporting provisions should be provided for to monitor the 
implementation of this Directive, with a view to identifying and possibly 
counteracting its possible impacts in terms of “brain drain” in developing countries 
and in order to avoid “brain waste”. The relevant data should be transmitted annually 
by the Member States to the Commission in accordance with Regulation (EC) No 
862/2007 of the European Parliament and of the Council of 11 July 2007 on 
Community statistics on migration and international protection [13]. 
(25) Since the objectives of this Directive, namely the introduction of a special 
admission procedure and the adoption of conditions of entry and residence for more 
than three months applicable to third-country nationals in the Member States for the 
purposes of highly qualified employment and their family members, cannot be 
sufficiently achieved by the Member States, especially as regards ensuring their 
mobility between Member States, and can therefore be better achieved at 
Community level, the Community may adopt measures, in accordance with the 
principle of subsidiarity as set out in Article 5 of the Treaty. In accordance with the 
principle of proportionality, as set out in that Article, this Directive does not go 
beyond what is necessary in order to achieve those objectives. 
(26) This Directive respects the fundamental rights and observes the principles 
recognised in particular in Article 6 of the Treaty on European Union and reflected 
in the Charter of Fundamental Rights of the European Union. 
(27) In accordance with paragraph 34 of the Interinstitutional agreement of the 
European Parliament, the Council and the Commission on better law-making [14], 
Member States are encouraged to draw up, for themselves and in the interest of the 
Community, their own tables, which will, as far as possible, illustrate the correlation 
between the Directive and the transposition measures, and make them public. 
(28) In accordance with Articles 1 and 2 of the Protocol on the position of the 
United Kingdom and Ireland, annexed to the Treaty on European Union and to the 
Treaty establishing the European Community and without prejudice to Article 4 of 
the said Protocol these Member States are not taking part in the adoption of this 
Directive and are not bound by or subject to its application. 
(29) In accordance with Articles 1 and 2 of the Protocol on the position of Denmark 
annexed to the Treaty on European Union and the Treaty establishing the European 
Community, Denmark is not participating in the adoption of this Directive, and is 
not bound by it or subject to its application, 
 
HAS ADOPTED THIS DIRECTIVE: 
 
  
ANNEX 
  
107 
 
CHAPTER I 
GENERAL PROVISIONS 
Article 1 
Subject matter 
 
The purpose of this Directive is to determine: 
 
(a) the conditions of entry and residence for more than three months in the territory 
of the Member States of third-country nationals for the purpose of highly qualified 
employment as EU Blue Card holders, and of their family members; 
(b) the conditions for entry and residence of third-country nationals and of their 
family members under point (a) in Member States other than the first Member State. 
 
Article 2 
Definitions 
 
For the purposes of this Directive: 
(a) “third-country national” means any person who is not a citizen of the Union 
within the meaning of Article 17(1) of the Treaty; 
(b) “highly qualified employment” means the employment of a person who: 
- in the Member State concerned, is protected as an employee under national 
employment law and/or in accordance with national practice, irrespective of the legal 
relationship, for the purpose of exercising genuine and effective work for, or under 
the direction of, someone else, 
- is paid, and, 
- has the required adequate and specific competence, as proven by higher 
professional qualifications, 
(c) “EU Blue Card” means the authorisation bearing the term “EU Blue Card” 
entitling its holder to reside and work in the territory of a Member State under the 
terms of this Directive; 
(d) “first Member State” means the Member State which first grants a third-country 
national an “EU Blue Card”; 
(e) “second Member State” means any Member State other than the first Member 
State; 
(f) “family members” means third-country nationals as defined in Article 4(1) of 
Directive 2003/86/EC; 
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(g) “higher professional qualifications” means qualifications attested by evidence of 
higher education qualifications or, by way of derogation, when provided for by 
national law, attested by at least five years of professional experience of a level 
comparable to higher education qualifications and which is relevant in the profession 
or sector specified in the work contract or binding job offer; 
(h) “higher education qualification” means any diploma, certificate or other evidence 
of formal qualifications issued by a competent authority attesting the successful 
completion of a post-secondary higher education programme, namely a set of 
courses provided by an educational establishment recognised as a higher education 
institution by the State in which it is situated. For the purposes of this Directive, a 
higher education qualification shall be taken into account, on condition that the 
studies needed to acquire it lasted at least three years; 
(i) “professional experience” means the actual and lawful pursuit of the profession 
concerned; 
(j) “regulated profession” means a regulated profession as defined in Article 3(1)(a) 
of Directive 2005/36/EC. 
 
Article 3 
Scope 
 
1. This Directive shall apply to third-country nationals who apply to be admitted to 
the territory of a Member State for the purpose of highly qualified employment 
under the terms of this Directive. 
2. This Directive shall not apply to third-country nationals: 
(a) who are authorised to reside in a Member State on the basis of temporary 
protection or have applied for authorisation to reside on that basis and are awaiting a 
decision on their status; 
(b) who are beneficiaries of international protection under Council Directive 
2004/83/EC of 29 April 2004 on minimum standards for the qualification and status 
of third-country nationals or stateless persons as refugees or as persons who 
otherwise need international protection and the content of the protection granted 
[15] or have applied for international protection under that Directive and whose 
application has not yet given rise to a final decision; 
(c) who are beneficiaries of protection in accordance with national law, international 
obligations or practice of the Member State or have applied for protection in 
accordance with national law, international obligations or practice of the Member 
State and whose application has not given rise to a final decision; 
(d) who apply to reside in a Member State as researchers, within the meaning of 
Directive 2005/71/EC, in order to carry out a research project; 
(e) who are family members of Union citizens who have exercised, or are exercising, 
their right to free movement within the Community in conformity with Directive 
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2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the 
right of citizens of the Union and their family members to move and reside freely 
within the territory of the Member States [16]; 
(f) who enjoy EC long-term resident status in a Member State in accordance with 
Directive 2003/109/EC and exercise their right to reside in another Member State in 
order to carry out an economic activity in an employed or self-employed capacity; 
(g) who enter a Member State under commitments contained in an international 
agreement facilitating the entry and temporary stay of certain categories of trade and 
investment-related natural persons; 
(h) who have been admitted to the territory of a Member State as seasonal workers; 
(i) whose expulsion has been suspended for reasons of fact or law; 
(j) who are covered by Directive 96/71/EC of the European Parliament and of the 
Council of 16 December 1996 concerning the posting of workers in the framework 
of the provision of services [17] as long as they are posted on the territory of the 
Member State concerned. 
In addition, this Directive shall not apply to third-country nationals and their family 
members, whatever their nationality, who, under agreements between the 
Community and its Member States and those third countries enjoy rights of free 
movement equivalent to those of Union citizens. 
3. This Directive shall be without prejudice to any agreement between the 
Community and/or its Member States and one or more third countries, that lists the 
professions which should not fall under this Directive in order to assure ethical 
recruitment, in sectors suffering from a lack of personnel, by protecting human 
resources in the developing countries which are signatories to these agreements. 
4. This Directive shall be without prejudice to the right of the Member States to issue 
residence permits other than an EU Blue Card for any purpose of employment. Such 
residence permits shall not confer the right of residence in the other Member States 
as provided for in this Directive. 
 
Article 4 
More favourable provisions 
 
1. This Directive shall be without prejudice to more favourable provisions of: 
(a) Community law, including bilateral or multilateral agreements concluded between 
the Community or between the Community and its Member States and one or more 
third countries; 
(b) bilateral or multilateral agreements concluded between one or more Member 
States and one or more third countries. 
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2. This Directive shall not affect the right of Member States to adopt or retain more 
favourable provisions for persons to whom it applies in respect of the following 
provisions of this Directive: 
(a) Article 5(3) in application of Article 18; 
(b) Articles 11, 12(1), second sentence, 12(2), 13, 14, 15 and 16(4). 
 
CHAPTER II 
CONDITIONS OF ADMISSION 
Article 5 
Criteria for admission 
 
1. Without prejudice to Article 10(1), a third-country national who applies for an EU 
Blue Card under the terms of this Directive shall: 
(a) present a valid work contract or, as provided for in national law, a binding job 
offer for highly qualified employment, of at least one year in the Member State 
concerned; 
(b) present a document attesting fulfilment of the conditions set out under national 
law for the exercise by Union citizens of the regulated profession specified in the 
work contract or binding job offer as provided for in national law; 
(c) for unregulated professions, present the documents attesting the relevant higher 
professional qualifications in the occupation or sector specified in the work contract 
or in the binding job offer as provided for in national law; 
(d) present a valid travel document, as determined by national law, an application for 
a visa or a visa, if required, and evidence of a valid residence permit or of a national 
long-term visa, if appropriate. Member States may require the period of validity of 
the travel document to cover at least the initial duration of the residence permit; 
(e) present evidence of having or, if provided for by national law, having applied for 
a sickness insurance for all the risks normally covered for nationals of the Member 
State concerned for periods where no such insurance coverage and corresponding 
entitlement to benefits are provided in connection with, or resulting from, the work 
contract; 
(f) not be considered to pose a threat to public policy, public security or public 
health. 
2. Member States may require the applicant to provide his address in the territory of 
the Member State concerned. 
3. In addition to the conditions laid down in paragraph 1, the gross annual salary 
resulting from the monthly or annual salary specified in the work contract or binding 
job offer shall not be inferior to a relevant salary threshold defined and published for 
that purpose by the Member States, which shall be at least 1,5 times the average gross 
annual salary in the Member State concerned. 
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4. When implementing paragraph 3, Member States may require that all conditions in 
the applicable laws, collective agreements or practices in the relevant occupational 
branches for highly qualified employment are met. 
5. By way of derogation to paragraph 3, and for employment in professions which 
are in particular need of third-country national workers and which belong to the 
major groups 1 and 2 of ISCO, the salary threshold may be at least 1,2 times the 
average gross annual salary in the Member State concerned. In this case, the Member 
State concerned shall communicate each year to the Commission the list of the 
professions for which a derogation has been decided. 
6. This Article shall be without prejudice to the applicable collective agreements or 
practices in the relevant occupational branches for highly qualified employment. 
 
Article 6 
Volumes of admission 
This Directive shall not affect the right of a Member State to determine the volume 
of admission of third-country nationals entering its territory for the purposes of 
highly qualified employment. 
 
CHAPTER III 
EU BLUE CARD, PROCEDURE AND TRANSPARENCY 
Article 7 
EU Blue Card 
 
1. A third-country national who has applied and fulfils the requirements set out in 
Article 5 and for whom the competent authorities have taken a positive decision in 
accordance with Article 8 shall be issued with an EU Blue Card. 
The Member State concerned shall grant the third-country national every facility to 
obtain the requisite visas. 
2. Member States shall set a standard period of validity of the EU Blue Card, which 
shall be comprised between one and four years. If the work contract covers a period 
less than this period, the EU Blue Card shall be issued or renewed for the duration of 
the work contract plus three months. 
3. The EU Blue Card shall be issued by the competent authorities of the Member 
State using the uniform format as laid down in Regulation (EC) No 1030/2002. In 
accordance with point (a) 7,5-9 of the Annex to that Regulation, Member States shall 
indicate on the EU Blue Card the conditions for access to the labour market as set 
out in Article 12(1) of this Directive. Under the heading “type of permit” in the 
residence permit, Member States shall enter “EU Blue Card”. 
4. During the period of its validity, the EU Blue Card shall entitle its holder to: 
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(a) enter, re-enter and stay in the territory of the Member State issuing the EU Blue 
Card; 
(b) the rights recognised in this Directive. 
 
Article 8 
Grounds for refusal 
1. Member States shall reject an application for a EU Blue Card whenever the 
applicant does not meet the conditions set out in Article 5 or whenever the 
documents presented have been fraudulently acquired, or falsified or tampered with. 
2. Before taking the decision on an application for an EU Blue Card, and when 
considering renewals or authorisations pursuant to Article 12(1) and (2) during the 
first two years of legal employment as an EU Blue Card holder, Member States may 
examine the situation of their labour market and apply their national procedures 
regarding the requirements for filling a vacancy. 
Member States may verify whether the concerned vacancy could not be filled by 
national or Community workforce, by third-country nationals lawfully resident in 
that Member State and already forming part of its labour market by virtue of 
Community or national law, or by EC long-term residents wishing to move to that 
Member State for highly qualified employment in accordance with Chapter III of 
Directive 2003/109/EC. 
3. An application for an EU Blue Card may also be considered as inadmissible on the 
grounds of Article 6. 
4. Member States may reject an application for an EU Blue Card in order to ensure 
ethical recruitment in sectors suffering from a lack of qualified workers in the 
countries of origin. 
5. Member States may reject an application for an EU Blue Card if the employer has 
been sanctioned in conformity with national law for undeclared work and/or illegal 
employment. 
 
Article 9 
Withdrawal or non-renewal of the EU Blue Card 
1. Member States shall withdraw or refuse to renew an EU Blue Card issued on the 
basis of this Directive in the following cases: 
(a) when it has been fraudulently acquired, or has been falsified or tampered with; 
(b) wherever it appears that the holder did not meet or no longer meets the 
conditions for entry and residence laid down in this Directive or is residing for 
purposes other than that for which the holder was authorised to reside; 
(c) when the holder has not respected the limitations set out in Articles 12(1) and (2) 
and 13. 
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2. The lack of communication pursuant to Article 12(2) second subparagraph and 
13(4) shall not be considered to be a sufficient reason for withdrawing or not 
renewing the EU Blue Card if the holder can prove that the communication did not 
reach the competent authorities for a reason independent of the holder's will. 
3. Member States may withdraw or refuse to renew an EU Blue Card issued on the 
basis of this Directive in the following cases: 
(a) for reasons of public policy, public security or public health; 
(b) wherever the EU Blue Card holder does not have sufficient resources to maintain 
himself and, where applicable, the members of his family, without having recourse to 
the social assistance system of the Member State concerned. Member States shall 
evaluate these resources by reference to their nature and regularity and may take into 
account the level of minimum national wages and pensions as well as the number of 
family members of the person concerned. Such evaluation shall not take place during 
the period of unemployment referred to in Article 13; 
(c) if the person concerned has not communicated his address; 
(d) when the EU Blue Card holder applies for social assistance, provided that the 
appropriate written information has been provided to him in advance by the Member 
State concerned. 
 
Article 10 
Applications for admission 
1. Member States shall determine whether applications for an EU Blue Card are to be 
made by the third-country national and/or by his employer. 
2. The application shall be considered and examined either when the third-country 
national concerned is residing outside the territory of the Member State to which he 
wishes to be admitted or when he is already residing in that Member State as holder 
of a valid residence permit or national long-stay visa. 
3. By way of derogation from paragraph 2, a Member State may accept, in 
accordance with its national law, an application submitted when the third-country 
national concerned is not in possession of a valid residence permit but is legally 
present in its territory. 
4. By way of derogation from paragraph 2, a Member State may provide that an 
application can only be submitted from outside its territory, provided that such 
limitations, either for all the third-country nationals or for specific categories of 
third-country nationals, are already set out in the existing national law at the time of 
the adoption of this Directive. 
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Article 11 
Procedural safeguards 
1. The competent authorities of the Member States shall adopt a decision on the 
complete application for an EU Blue Card and notify the applicant in writing, in 
accordance with the notification procedures laid down in the national law of the 
Member State concerned, as soon as possible and at the latest within 90 days of the 
application being lodged. 
National law of the relevant Member State shall determine any consequence of a 
decision not having been taken by the end of the period provided for in the first 
subparagraph. 
2. Where the information or documents supplied in support of the application are 
inadequate, the competent authorities shall notify the applicant of the additional 
information that is required and set a reasonable deadline for providing it. The period 
referred to in paragraph 1 shall be suspended until the authorities have received the 
additional information or documents required. If additional information or 
documents have not been provided within the deadline, the application may be 
rejected. 
3. Any decision rejecting an application for an EU Blue Card, a decision not to renew 
or to withdraw an EU Blue Card, shall be notified in writing to the third-country 
national concerned and, where relevant, to his employer in accordance with the 
notification procedures under the relevant national law and shall be open to legal 
challenge in the Member State concerned, in accordance with national law. The 
notification shall specify the reasons for the decision, the possible redress procedures 
available and the time limit for taking action. 
 
CHAPTER IV 
RIGHTS 
Article 12 
Labour market access 
 
1. For the first two years of legal employment in the Member State concerned as an 
EU Blue Card holder, access to the labour market for the person concerned shall be 
restricted to the exercise of paid employment activities which meet the conditions for 
admission set out in Article 5. After these first two years, Member States may grant 
the persons concerned equal treatment with nationals as regards access to highly 
qualified employment. 
2. For the first two years of legal employment in the Member State concerned as an 
EU Blue Card holder, changes in employer shall be subject to the prior authorisation 
in writing of the competent authorities of the Member State of residence, in 
accordance with national procedures and within the time limits set out in Article 
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11(1). Modifications that affect the conditions for admission shall be subject to prior 
communication or, if provided for by national law, prior authorisation. 
After these first two years, where the Member State concerned does not make use of 
the possibility provided for in paragraph 1 regarding equal treatment, the person 
concerned shall, in accordance with national procedures, communicate changes that 
affect the conditions of Article 5 to the competent authorities of the Member State 
of residence. 
3. Member States may retain restrictions on access to employment, provided such 
employment activities entail occasional involvement in the exercise of public 
authority and the responsibility for safeguarding the general interest of the State and 
where, in accordance with existing national or Community law, these activities are 
reserved to nationals. 
4. Member States may retain restrictions on access to employment activities, in cases 
where, in accordance with existing national or Community law, these activities are 
reserved to nationals, Union citizens or EEA citizens. 
5. This Article shall be applied without prejudice to the principle of Community 
preference as expressed in the relevant provisions of the Acts of Accession of 2003 
and 2005, in particular with respect to the rights of nationals of the Member States 
concerned to access the labour market. 
 
Article 13 
Temporary unemployment 
1. Unemployment in itself shall not constitute a reason for withdrawing an EU Blue 
Card, unless the period of unemployment exceeds three consecutive months, or it 
occurs more than once during the period of validity of an EU Blue Card. 
2. During the period referred to in paragraph 1, the EU Blue Card holder shall be 
allowed to seek and take up employment under the conditions set out in Article 12. 
3. Member States shall allow the EU Blue Card holder to remain on their territory 
until the necessary authorisation pursuant to Article 12(2) has been granted or 
denied. The communication under Article 12(2) shall automatically end the period of 
unemployment. 
4. The EU Blue Card holder shall communicate the beginning of the period of 
unemployment to the competent authorities of the Member State of residence, in 
accordance with the relevant national procedures. 
 
Article 14 
Equal treatment 
1. EU Blue Card holders shall enjoy equal treatment with nationals of the Member 
State issuing the Blue Card, as regards: 
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(a) working conditions, including pay and dismissal, as well as health and safety 
requirements at the workplace; 
(b) freedom of association and affiliation and membership of an organisation 
representing workers or employers or of any organisation whose members are 
engaged in a specific occupation, including the benefits conferred by such 
organisations, without prejudice to the national provisions on public policy and 
public security; 
(c) education and vocational training; 
(d) recognition of diplomas, certificates and other professional qualifications in 
accordance with the relevant national procedures; 
(e) provisions in national law regarding the branches of social security as defined in 
Regulation (EEC) No 1408/71. The special provisions in the Annex to Regulation 
(EC) No 859/2003 shall apply accordingly; 
(f) without prejudice to existing bilateral agreements, payment of income-related 
acquired statutory pensions in respect of old age, at the rate applied by virtue of the 
law of the debtor Member State(s) when moving to a third country; 
(g) access to goods and services and the supply of goods and services made available 
to the public, including procedures for obtaining housing, as well as information and 
counselling services afforded by employment offices; 
(h) free access to the entire territory of the Member State concerned, within the limits 
provided for by national law. 
2. With respect to paragraph 1(c) and (g) the Member State concerned may restrict 
equal treatment as regards study and maintenance grants and loans or other grants 
and loans regarding secondary and higher education and vocational training, and 
procedures for obtaining housing. 
 
With respect to paragraph 1(c): 
(a) access to university and post-secondary education may be subject to specific 
prerequisites in accordance with national law; 
(b) the Member State concerned may restrict equal treatment to cases where the 
registered or usual place of residence of the EU Blue Card holder, or that of the 
family member for whom benefits are claimed, lies within its territory. 
Paragraph 1(g) shall be without prejudice to the freedom of contract in accordance 
with Community and national law. 
3. The right to equal treatment as laid down in paragraph 1 shall be without prejudice 
to the right of the Member State to withdraw or to refuse to renew the EU Blue Card 
in accordance with Article 9. 
4. When the EU Blue Card holder moves to a second Member State in accordance 
with Article 18 and a positive decision on the issuing of an EU Blue Card has not yet 
been taken, Member States may limit equal treatment in the areas listed in paragraph 
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1, with the exception of 1(b) and (d). If, during this period, Member States allow the 
applicant to work, equal treatment with nationals of the second Member State in all 
areas of paragraph 1 shall be granted. 
 
Article 15 
Family members 
1. Directive 2003/86/EC shall apply with the derogations laid down in this Article. 
2. By way of derogation from Articles 3(1) and 8 of Directive 2003/86/EC, family 
reunification shall not be made dependent on the requirement of the EU Blue Card 
holder having reasonable prospects of obtaining the right of permanent residence 
and having a minimum period of residence. 
3. By way of derogation from the last subparagraph of Article 4(1) and Article 7(2) of 
Directive 2003/86/EC, the integration conditions and measures referred to therein 
may only be applied after the persons concerned have been granted family 
reunification. 
4. By way of derogation from the first subparagraph of Article 5(4) of Directive 
2003/86/EC, residence permits for family members shall be granted, where the 
conditions for family reunification are fulfilled, at the latest within six months from 
the date on which the application was lodged. 
5. By way of derogation from Article 13(2) and (3) of Directive 2003/86/EC, the 
duration of validity of the residence permits of family members shall be the same as 
that of the residence permits issued to the EU Blue Card holder insofar as the period 
of validity of their travel documents allows it. 
6. By way of derogation from the second sentence of Article 14(2) of Directive 
2003/86/EC, Member States shall not apply any time limit in respect of access to the 
labour market. 
This paragraph is applicable from 19 December 2011. 
7. By way of derogation to Article 15(1) of Directive 2003/86/EC, for the purposes 
of calculation of the five years of residence required for the acquisition of an 
autonomous residence permit, residence in different Member States may be 
cumulated. 
8. If Member States have recourse to the option provided for in paragraph 7, the 
provisions set out in Article 16 of this Directive in respect of accumulation of 
periods of residence in different Member States by the EU Blue Card holder shall 
apply mutatis mutandis. 
 
Article 16 
EC long-term resident status for EU Blue Card holders 
1. Directive 2003/109/EC shall apply with the derogations laid down in this Article. 
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2. By way of derogation from Article 4(1) of Directive 2003/109/EC, the EU Blue 
Card holder having made use of the possibility provided for in Article 18 of this 
Directive is allowed to cumulate periods of residence in different Member States in 
order to fulfil the requirement concerning the duration of residence, if the following 
conditions are met: 
(a) five years of legal and continuous residence within the territory of the Community 
as an EU Blue Card holder; and 
(b) legal and continuous residence for two years immediately prior to the submission 
of the relevant application as an EU Blue Card holder within the territory of the 
Member State where the application for the long-term resident's EC residence permit 
is lodged. 
3. For the purpose of calculating the period of legal and continuous residence in the 
Community and by way of derogation from the first subparagraph of Article 4(3) of 
Directive 2003/109/EC, periods of absence from the territory of the Community 
shall not interrupt the period referred to in paragraph 2(a) of this Article if they are 
shorter than 12 consecutive months and do not exceed in total 18 months within the 
period referred to in paragraph 2(a) of this Article. This paragraph shall apply also in 
cases where the EU Blue Card holder has not made use of the possibility provided 
for in Article 18. 
4. By way of derogation from Article 9(1)(c) of Directive 2003/109/EC, Member 
States shall extend to 24 consecutive months the period of absence from the territory 
of the Community which is allowed to an EC long-term resident holder of a long-
term residence permit with the remark referred to in Article 17(2) of this Directive 
and of his family members having been granted the EC long-term resident status. 
5. The derogations to Directive 2003/109/EC set out in paragraphs 3 and 4 of this 
Article may be restricted to cases where the third-country national concerned can 
present evidence that he has been absent from the territory of the Community to 
exercise an economic activity in an employed or self-employed capacity, or to 
perform a voluntary service, or to study in his own country of origin. 
6. Article 14(1)(f) and 15 shall continue to apply for holders of a long-term residence 
permit with the remark referred to in Article 17(2), where applicable, after the EU 
Blue Card holder has become an EC long-term resident. 
 
Article 17 
Long-term residence permit 
1. EU Blue Card holders who fulfil the conditions set out in Article 16 of this 
Directive for the acquisition of the EC long-term resident status shall be issued with 
a residence permit in accordance with Article 1(2)(a) of Regulation (EC) No 
1030/2002. 
2. In the residence permit referred to in paragraph 1 of this Article under the heading 
“remarks”, Member States shall enter “Former EU Blue Card holder”. 
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CHAPTER V 
RESIDENCE IN OTHER MEMBER STATES 
Article 18 
Conditions 
 
1. After eighteen months of legal residence in the first Member State as an EU Blue 
Card holder, the person concerned and his family members may move to a Member 
State other than the first Member State for the purpose of highly qualified 
employment under the conditions set out in this Article. 
2. As soon as possible and no later than one month after entering the territory of the 
second Member State, the EU Blue Card holder and/or his employer shall present an 
application for an EU Blue Card to the competent authority of that Member State 
and present all the documents proving the fulfilment of the conditions set out in 
Article 5 for the second Member State. The second Member State may decide, in 
accordance with national law, not to allow the applicant to work until the positive 
decision on the application has been taken by its competent authority. 
3. The application may also be presented to the competent authorities of the second 
Member State while the EU Blue Card holder is still residing in the territory of the 
first Member State. 
4. In accordance with the procedures set out in Article 11, the second Member State 
shall process the application and inform in writing the applicant and the first 
Member State of its decision to either: 
(a) issue an EU Blue Card and allow the applicant to reside on its territory for highly 
qualified employment where the conditions set in this Article are fulfilled and under 
the conditions set out in Articles 7 to 14; or 
(b) refuse to issue an EU Blue Card and oblige the applicant and his family members, 
in accordance with the procedures provided for by national law, including removal 
procedures, to leave its territory where the conditions set out in this Article are not 
fulfilled. The first Member State shall immediately readmit without formalities the 
EU Blue Card holder and his family members. This shall also apply if the EU Blue 
Card issued by the first Member State has expired or has been withdrawn during the 
examination of the application. Article 13 shall apply after readmission. 
5. If the EU Blue Card issued by the first Member State expires during the 
procedure, Member States may issue, if required by national law, national temporary 
residence permits, or equivalent authorisations, allowing the applicant to continue to 
stay legally on its territory until a decision on the application has been taken by the 
competent authorities. 
6. The applicant and/or his employer may be held responsible for the costs related to 
the return and readmission of the EU Blue Card holder and his family members, 
including costs incurred by public funds, where applicable, pursuant to paragraph 
4(b). 
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7. In application of this Article, Member States may continue to apply volumes of 
admission as referred to in Article 6. 
8. From the second time that an EU Blue Card holder, and where applicable, his 
family members, makes use of the possibility to move to another Member State 
under the terms of this Chapter, “first Member State” shall be understood as the 
Member States from where the person concerned moves and “second Member 
State” as the Member State to which he is applying to reside. 
 
Article 19 
Residence in the second Member State for family members 
1. When the EU Blue Card holder moves to a second Member State in accordance 
with Article 18 and when the family was already constituted in the first Member 
State, the members of his family shall be authorised to accompany or join him. 
2. No later than one month after entering the territory of the second Member State, 
the family members concerned or the EU Blue card holder, in accordance with 
national law, shall submit an application for a residence permit as a family member to 
the competent authorities of that Member State. 
In cases where the residence permit of the family members issued by the first 
Member State expires during the procedure or no longer entitles the holder to reside 
legally on the territory of the second Member State, Member States shall allow the 
person to stay in their territory, if necessary by issuing national temporary residence 
permits, or equivalent authorisations, allowing the applicant to continue to stay 
legally on their territory with the EU Blue Card holder until a decision on the 
application has been taken by the competent authorities of the second Member State. 
3. The second Member State may require the family members concerned to present 
with their application for a residence permit: 
(a) their residence permit in the first Member State and a valid travel document, or 
their certified copies, as well as a visa, if required; 
(b) evidence that they have resided as members of the family of the EU Blue Card 
holder in the first Member State; 
(c) evidence that they have a sickness insurance covering all risks in the second 
Member State, or that the EU Blue Card holder has such insurance for them. 
4. The second Member State may require the EU Blue Card holder to provide 
evidence that the holder: 
(a) has an accommodation regarded as normal for a comparable family in the same 
region and which meets the general health and safety standards in the Member State 
concerned; 
(b) has stable and regular resources which are sufficient to maintain himself and the 
members of his family, without recourse to the social assistance of the Member State 
concerned. Member States shall evaluate these resources by reference to their nature 
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and regularity and may take into account the level of minimum national wages and 
pensions as well as the number of family members. 
5. Derogations contained in Article 15 shall continue to apply mutatis mutandis. 
6. Where the family was not already constituted in the first Member State, Article 15 
shall apply. 
 
CHAPTER VI 
FINAL PROVISIONS 
Article 20 
Implementing measures 
1. Member States shall communicate to the Commission and the other Member 
States if legislative or regulatory measures are enacted in respect of Articles 6, 8(2) 
and 18(6). 
Those Member States which make use of the provisions of Article 8(4) shall 
communicate to the Commission and to the other Member States a duly justified 
decision indicating the countries and sectors concerned. 
2. Annually, and for the first time no later than 19 June 2013, Member States shall, in 
accordance with Regulation (EC) No 862/2007, communicate to the Commission 
statistics on the volumes of third-country nationals who have been granted an EU 
Blue Card and, as far as possible, volumes of third-country nationals whose EU Blue 
Card has been renewed or withdrawn, during the previous calendar year, indicating 
their nationality and, as far as possible, their occupation. Statistics on admitted family 
members shall be communicated in the same manner, except as regards information 
on their occupation. In relation to EU Blue Card holders and members of their 
families admitted in accordance with Articles 18, 19 and 20, the information 
provided shall, in addition, specify, as far as possible, the Member State of previous 
residence. 
3. For the purpose of the implementation of Article 5(3) and, where appropriate, 
5(5), reference shall be made to Commission (Eurostat) data and, where appropriate, 
national data. 
 
Article 21 
Reports 
Every three years, and for the first time no later than 19 June 2014, the Commission 
shall report to the European Parliament and the Council on the application of this 
Directive in the Member States, in particular the assessment of the impact of Articles 
3(4), 5 and 18, and shall propose any amendments that are necessary. 
The Commission shall notably assess the relevance of the salary threshold defined in 
Article 5 and of the derogations provided for in that Article, taking into account, 
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inter alia, the diversity of the economical, sectorial and geographical situations within 
the Member States. 
 
Article 22 
Contact points 
1. Member States shall appoint contact points which shall be responsible for 
receiving and transmitting the information referred to in Articles 16, 18 and 20. 
2. Member States shall provide appropriate cooperation in the exchange of the 
information and documentation referred to in paragraph 1. 
 
Article 23 
Transposition 
1. Member States shall bring into force the laws, regulations and administrative 
provisions necessary to comply with this Directive by 19 June 2011. They shall 
forthwith inform the Commission thereof. 
When Member States adopt those provisions, they shall contain a reference to this 
Directive or shall be accompanied by such reference on the occasion of their official 
publication. Member States shall determine how such reference is to be made. 
2. Member States shall communicate to the Commission the text of the main 
provisions of national law which they adopt in the field covered by this Directive. 
Article 24 
Entry into force 
This Directive shall enter into force on the day following its publication in the 
Official Journal of the European Union. 
 
Article 25 
Addressees 
This Directive is addressed to the Member States, in accordance with the Treaty 
establishing the European Community. 
 
Done at Brussels, 25 May 2009. 
 
For the Council 
 
The President 
J. Šebesta 
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